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LEGAL ASPECTS CF | NSTREAM WATER USES | N CALI FCRN A

| . Introduction

Sone uses of water are best served by |eaving water in a watercourse.' Mny
beneficial uses can be satisfied in this way: Navigation, hydroelectric power
generation, fish spawning and mgration, recreati on, groundwater recharge, scenic
and aesthetic enjoynent, preservation of rare and endangered speci es, nai ntenance
of freshwater habitat, and preservation of the free-flowng condition or natural
character of certain streans.?

Flow needs for different instreamuses can perhaps be nost accurately
described in terns of "flow regines" that take into account patterns of
streamflow® Aflowregine nay require nore than nere year-round "m ni num
flows" in order to naintain streamcharacteristics required for certain
uses.* Periodic "peak flows", for exanple, can be critically inportant to

the health of a stream

Y Athough the term"instream will be used, "instreani concepts nay apply to
rivers, streans, |akes, bays, estuaries, wetlands, marshes and | agoons.

>See e.g., the list of present and potential beneficial uses conpiled in
Gilifornia Sate Véter Resources Gontrol Board, Central Valley Region (5), Véter
Quality Control Plan Report, Sacranento R ver Basin, Sacranento-San Joaguin Delta
Basin, San Joaquin Basin, 1-2-2 (1975).

3 Astreamflow "regine" is defined by one source as: "A regul ar pattern of
occurrence or action; the condition of a river wth respect to the rate of its
flow as neasured by the vol une of water passing different cross sections in a
given tinme." A"reginmen" refers to the "systemor order characteristic of a
streamin regard to velocity, volune, sedinent transport and channel norphol ogy
changes.” US Dept. of Interior, Fish and Wldlife Service, Nonenclature for
| nst ream Assessrents 5 (1975).

* F shery resources provide a good exanpl e of the conpl ex physical requirenents of
an instreamuse and the nunerous physical streamfactors which affect a use.
Fi shery requirenents include spawning, incubation, rearing, cover, mgration and
transportation, and food supply needs. These invol ve conpl ex interactions of
factors in the streamenvi ronnment such as the velocity of the current,
turbul ence, streambottommnaterials, aquatic vegetation, water tenperature, and
water chemstry. J. Osborn and F. Deane, Investigation into Methods for
Devel opi ng a Physical Analysis for Eval uating I nstreamH ow Needs 27-37 (1976).




[1]f peak winter and spring flows are reduced ... the physical habitat
will alter and probably be greatly reduced in val ue for sal nonids,
because it is these peak flows that annual ly flush sedi nents and ot her
debris fromthe system S gnificant reductions in peak fl ow usually
result in greater proportions of fine sedinent in spawning gravels, |ess
devel opment of pool s and undercut banks and vegetati on encroachnent all
of which wll reduce the habitats now neasured for mininumlFR [instream
fl ow reservation] purposes. °

There is concern in Galifornia, as in nost other western states, that

instreamuses are not bei ng adequately protected.® Qe recent study indicates

that there have been dramatic declines in Galifornia s fishery resources: Fom

about 1940 to 1970, steel head declined by approxi mately 80 percent, silver

sal non by approxi mately 65 percent, and ki ng sal non by

SWited Sates Fish and Wldlife Service, C Hazel, Jones and Stokes, Inc.,

Assessnment of Altered SreamH ow Characteristics on Fsh and Widlife, Part B
California, Executive Summary at xvi (Decenber 1976). This report notes that
"instreamflow reservations" are flows sought by the Lhited States F sh and
Widife Service and the CGalifornia Departnent of F sh and Gane as nitigation
neasures for water projects. The objective has been to maintain principal pre-
project fisheries by providing for certain nini numinstreamf| ow reservations or
requi renents. "Peak flow can be variously defined. The recurrence interval, for
instance, can be different for different streans.

® The tenor of the proceedings of the 1976 Amrerican Fisheries Society

Conf erence on | nstream Fl ow Needs refl ects an urgency regardi ng i nstreamuse
protection and enhancenent in western states:

Throughout this western country the construction of water conservation works
have [sic] not kept pace with needs. Now that we have hopeful | y devel oped an
ecol ogi cal conscience, we are presently torn between the alternative of
preventing | ocal i zed, ecol ogi cal disaster by sacrificing sone nonetary gai n and
that of doi ng business as usual with the eventual destruction of not only the
fishery resource but the entire aquatic systemassociated with water
envi ronnents. W have tal ked and witten water conservation for the |ast 60
years, and we have finally reached our nonent of truth - wll we respond with
vision and insight of the inter-dependency of nan and his environnent or wll we
again narcotize ourselves into believing that sonehow we will naintain aquatic
life systens without addressing ourselves to the fact that total devel opnent wl |
have to be nodified in favor of environnental requirenents. & sernan,
"Introductory Remarks", 1 Proceedings, |nstreamH ow Needs, 3 (1976).




approxi matel y 64 percent.’ These declines are partly due to diversions and
i npoundrents of water and partly due to changes in physical habitat, such as
conversion of marshes and wetlands to agricultural uses and | oggi ng and
ur bani zati on of wat ersheds. ®

The physical problens of instreamuse protection and enhancenent appear to
exist at three levels: The streamenvironnent itself is extraordi narily conpl ex;
there have al ready been substantial declines in inportant instreamresources; and
there are a vast nunber of factors which affect instreamuses. Several projects are
underway to study these problens. The United States Fish and Wldlife Service
establ i shed a mul ti-agency Gooperative InstreamH ow Service Goup in 1976. Its
purpose is to devel op and di ssemnate instreaminformati on and to "advance the
state-of -the-art and becone the center of activity related to instreamfl ow assess-
ments."® In 1975, the Departnent of Witer Resources created an | nstreamse S udy
Qoup to assess the opportunities available to California for preserving and

enhanci ng the val ue of instreamresources in selected streans.

"hited States Fish and Widlife Service, C Hazel, Jones and Stokes, Inc., The
Effects of Alitered Sreanilows on Fish and Widlife in Gilifornia 1 (1976). This
study assesses the effects of altered streanil ow characteristics on fish and
wildlife for 47 water projects in California.

8 1d.

®Uhited States Fish and WIidlife Service, Qooperative |nstreamH ow Service G oup,
The First Year 1 (1977).




These and simlar groups have the nonunental probl emof acquiring, synthesizing,
and coordinating instreamdata and of devel opi ng a uniformtermnm nol ogy and
met hodol ogy. *

California recognizes the public interest in protecting and enhanci ng
instreamwater uses. But |ike other western states, California s approaches to
mai nt ai ni ng and enhancing i nstreamuses are often uncoordinated and i neffecti ve.
Furthernore, several serious challenges confront California: The federal
governnent clains that it does not have to conply with water right permt terns
and conditions set by the Sate Witer Resources Gontrol Board; there are efforts
to repeal the California Wld and Scenic Rvers Act; and both a private
organi zation and the Departnent of H sh and Gane clai mthat under existing |awthe
State Water Resources (ontrol Board shoul d accept and process applications for
instreamappropriations for fish and wldlife purposes.

Instreamuse protection and enhancenent is not an isolated water rights
probl em For exanpl e, surface water and groundwater are often physically
i nterconnected, and streanil ow can decrease because of percolation to a

surroundi ng groundwat er basin. Instream protection measures can be

 There is considerabl e i nconsi stency in the use of instreamflow term nol ogy.
Terns such as "mninumflow', "base flow', "natural flow', and "acceptabl e flow
are not distinctly defined. The sane i nconsi stency occurs with terns used to
describe various |evels of streamsystem nanagenent, such as "protection",
"mtigation", "maintenance", "rehabilitation", "devel opnent”, and "enhancenent."
"Protection"” and "enhancenent” wll generally be the terns used in this
di scussi on. Enhancenent of an undevel oped streamwoul d result in inprovenent
over the uninpaired natural condition of the stream if that is possible;
protection would result in sone |evel of flowor flowregine | ess than or equal
to the uninpai red natural condition. Enhancenent of a devel oped stream(one wth
di versions or inpoundnents) nay occur where there are inprovenents over previous
reduced conditions. (Conversation with M. Charles F sher, Associate F shery
B ol ogi st, Departnent of F sh and Gane, Novenber 8, 1977. M. F sher used the
term"mtigation" rather than the term"protection.”).



under m ned by such | osses. Rel ationshi ps between instream protection and ot her
water rights topics wll not be anal yzed in this discussion, although these
rel ationships raise inportant issues. Qher inportant, related topics that are al so
beyond the scope of this anal ysis include access to water, riparian vegetation and
habitat, seeps and springs, and special problens of urban creeks. The instreamuses
that will be considered nost extensively are fishery, wildlife, recreation, and
aesthetic uses. The focus will be on the nmethods of providing protection rather
than on the particul ar use bei ng protected.

This paper will initially reviewthe nature of property rights in water,
particularly the "public trust” doctrine, which concerns public property rights in
natural resources such as water. The "police power” to regulate in regard to
instreamuses, notably the authority of the State Véter Resources (ontrol Board,
w Il then be discussed, and nethods of protecting instreamuses in the other
western states will be noted. In conclusion, issues of inportance today for

instreamuses in Galifornia will be stated.



[1. The Nature of Property Rghts in Vter and the Public Trust Doctrine

A Water Rghts as Private Property

Fromthe beginning, Galifornia courts have enphasi zed that water rights are
an inportant formof private property. As early as 1855, the California Suprene
Court held that a water right is real property, and not "nere personaty."™ The
right to the flowand use of water, the right to take water and convey it to a
tract of land, the right to have water flowfroma river into a ditch, and the
right to have water flowin a pipe froma reservoir to a tract of land are all
rights of real property.*

Li ke other real property rights, water rights nay be conveyed™ or taxed.*
Gonveyances are subject to the Statute of Fauds as it applies to transfers of real
property and to recording statutes; the statute of |imtations concerning property
applies to water rights; water rights may be sol d on execution as real property;
and actions to settle water rights are ones to quiet title to realty.”

Wiet her the water right is riparian, appropriative or prescriptive in
nature, it is a property interest the courts wll protect. Wen these property
rights are "taken" for public use within the neaning of the Ffth and Fourteenth
Arendrments to the United States Gonstitution, or "taken or danaged" wthin the
neaning of Article 1, Section 14 of the Galifornia Gonstitution, just conpensation

nust be paid. ™

B HII v. Newran, 5 Cal. 445, 446 (1855); Hifner v. Sawday, 153 Gil. 86, 91, ¥4 P.
424 (1908); Thayer v. California Devel opment Co., 164 Gid. 117, 125, 128 P. 21
(1912).

2vaterford Irr. Dst. v. Gounty of Stanislaus, 102 Cal. App.2d 839, 844-45, 228
P.2d 341 (1951).

B Sanislaus Water Co. v. Bachman, 152 Cal. 716, 93 P. 858 (1908).

"“Waterford Irr. Dist. v. County of Stanislaus, 102 Gi. App.2d 839, 847, 228 P.2d
341 (1951).

5 1d. at 844-45.

® Ata Land & Water Co. v. Hancock, 85 Cal. 219, 24 P. 645 (1890); Collier v.
Merced Irr. Dist., 213 CGal. 553, 2 P.2d 790 (1931); Lux v. Haggin,69 Gd. 255,
10 P. 674 (1886). See n. 424, infra.




The concept of property in water in American jurisprudence traces its
devel opnent fromits source in Roman |aw, through the European civil law, to
the English common |aw. " According to Roman law, running water, |ike the
air, the sea, the shore, and wild animals, could not be privately owned where
in a state of nature. No property could exist in these commn resources
except upon capture and reduction to possession.

This "negative community" of interest,!® "things comon to all and
property of none",?° reflected three related attitudes toward certain
resources and toward running water in particular: That because of its
fugitive and fluctuating nature, water is not physically anenable to the
preci se and static demarcati ons which characterize private property in |and
and chattels;# that water and its uses are of common benefit and necessity; and
that providence bestows the right to, and bl essing of water upon all people as a

matter of natural |aw %

1 S Wel, Waiter Rghts in the Wstern States, 1-21 (3d ed., 1911); see al so Geer
v. Qonnecticut, 161 U S 519, 523-26 (1895).

B1S Wel, Witer Rghts in the Wstern States 2-8 (3d ed., 1911).

¥ The "negative coomunity" is the termascribed by the French civil |aw
coment ator Pothier to the equival ent Roman | aw concepts of res nullius and
res comunes. Pothier's Treatise on Property, No. 21 is translated and
quoted in Geer v. Gonnecticut, 161 US 519, 525: "' This community was not a
positive comunity of interest, |like that which exists between several
persons who have the ownership of a thing in which each have their
particular portion. It was a community whi ch those who have witten on this
subj ect have cal |l ed a negative community, which resulted fromthe fact that
t hose t hi ngs which were common to all bel onged no nore to one than to the
others, and hence no one coul d prevent another fromtaking of these common
things that portion which he judged necessary in order to subserve his
wants."'"

D nstitutes of Justinian, lib. 2, tit. 1, sec. 1, in1S Wel, Wter Rghts
inthe Wstern States, supra at 2.

2 Achattel is an article of personal property. Bl ack's Law Dictionary 229
(rev'd 4th ed., 1968).

Z18S Wel, Witer Rghts inthe Wstern Sates, supra, at 7, 9; 2 Backstone's
Conmentari es 394, 410; Geer v. Gonnecticut, 161 U S 519, 527 (1895); J.
Sax, "The Public Trust Doctrine in Natural Resource Law HEfective Judicial
Intervention”, 68 Mch. L. Rev. 473, 484-85 (1970). T. Lauer, "The R parian
R ght as Property", in Water Resources and the Law 133. 154 (1958).

7



Because runni ng wat er has been viewed as one of the "things common to al|l and
property of none", inits natural state it has been viewed as incapabl e of private
ownership. The private property rights which have been recogni zed in water are
"usufructs" or use rights.? California courts have consistently affirned that
neither riparian nor appropriator "owns" the corpus of the water in a stream but
has only a private right to use the flow of a streamand to divert it for

benefi ci al purposes.®

B. The Public Trust: Qigins and Devel opnent

Wt er resources are subject to public as well as private property rights.
LUhder the common | aw, as devel oped and expanded in Galifornia and other states, the
publ i c has paranount rights of use in certain inportant natural resources.® These
resour ces, including navigable waters, tidelands, and fish, are all said to be
subject to a "public trust."

The public trust finds its originin the sane Ronan | aw concepts which led to
the nodern notions regardi ng the exi stence and scope of private rights in water.
Fromthe Ronan | aw concept of the negative conmunity, or property in no one, the

common | aw i ntroduced a variation that certain resources were publicly owned.® The

air, the sea, and rainfall remained in the classic negative community. But under

the common | aw vari ati on,

B2 See 1S Wel, Witer Rghts in the Wstern States, supra, at 14-21.

2 Id. at 21; Gould v. Eaton, 117 Cal. 539, 49 P. 577 (1897); Seneca (onsalidated
Gld Mnes v. Geat Wstern Power Co.; 207 Cal. 206, 287 P. 93 (1930); Nevada
Gounty & Sacranento Canal Co. v. Kidd, 37 Gal. 282 (1869). Wiile B ackstone's
assertion that the usufructuary right continues only so long as use i s bei ng nade
(2 B1. Com 395) generally conports with the California | aw of prior
appropriation, riparian rights are not |ost by nonuse. This is not, however,
because riparian rights are anything nore than "use" rights, but because the
right to use water arises fromthe owiership of land and exists so long as
riparian land i s owned.

% AN though the public trust is a coomon | aw doctrine, it has al so found expression

in legislative enactrments and constitutional provisions.

"Qne variation is in changing the expression from'things in conmon' to 'things

public."™ 1 S Wel, Water Rghts in the Wstern States, supra at 10.

26




flowng waters, shorelands, and wild aninal s (including fish) were segregated under

the new rubric of publici juris or "public rights."

This change, in turn, found expression as a positive property concept, the
"public trust." One noted authority explained: "...as an outgrowth of this
variation of the idea of 'negative coomunity' --the change from'common' to
"public' --there is quite generally to-day a tendency to substitute the positive
expression that running water belongs to the Sate in trust for the people or the
public, inanalogy to a simlar change in the way of stating the lawregarding wld

gane, and the | aw of the beds of navigable rivers."#

The public trust concept today involves a tri-partite relationship anong the
state, the public, and private right hol ders. In general, the doctrine hol ds that
the Sate is the guardian or trustee of certain natural resources, in which private
rights nay exist, for the protection of public rights of use.? The relationships

inplicit inthe public trust doctrine have often been cast in terns of state or

public property

71d at 11-12.

% People v. Galifornia Fish Go., 166 Cal. 576, 138 P. 79 (1913); People v.
Safford Packing Co., 193 Cal. 719, 727 (1924); Mrks v. Witney, 6 Gil .3d 251,
259-60, 491 P.2d 374, 98 Cal. Rotr. 790 (1971)7




rights.® Athough the public trust appears to involve only an approxi nation of
traditional property relations,® the followng nay be said: The public have rights
of use in certain resources which, by virtue of their recognition in the conmon | aw

and in constitutional

® Public rights of use in navigable waters have consistently been call ed

"easerents" or "servitudes." Bohn v. A bertson, 107 Cal. App.2d 738, 238 P.2d
128 (1951); Marks v. Witney, 6 Cal.3d 241, 491 P.2d 374, 98 Cal. Rptr. 790
(1971). The Sate has been referred to as a "trustee" People v. Gilifornia FHsh
Go., 166 Gal. 576, 138 P. 79 (1913). HF sh and water have been said to be "owned"
by the people or by the State. People v. Truckee Lunber (o., 116 Gal. 397, 48 P.
374 (1897); People v. Mnterey Fish Products Go., 195 Cal. 548, 234 P. 298
(1925); lvanhoe Irr. Dst. v. Al Parties, 47 Gal.2d 597, 306 P.2d 824 (1957).
And the federal navigation servitude, deriving fromthe commerce power, has been
said to have a "proprietary" nature. L. Leighty, "The Qourse and Scope of Public
and Private Rghts in Navigable Vters —Part I", 5 Land and Vdter L. R 391, 430
(1970); J. Munro, "The Navigation Servitude and the Severance Doctrine", 6 Land
and Water L. R 491, 503 (1971); and see E Mrreal e, "Federal Power in Véstern
Witers: The Navigati on Power and the Rule of No Gonpensation®, 3 Nat, Res. J. 1,
10 (1963). The "property" approach is useful insofar as it describes rights in
the public, which burden the exercise of private property rights, and power in
the state which is different fromgeneral police power regul ation.

However, confusion has al so been the result of the use of property
termnol ogy, nainly because "property" generally connotes private rights.
Property "in the public" may therefore be anal ogous to private property, or nay
be defined in terns of private property. But the termpublic or state "property"
fails to convey the inportant aspect of sovereignty whichis involved. It nakes
little difference whether a state "grants" to the public (who, in their
col l ective sovereignty, are the state) property rights in resources which it
"owns", or declares through its laws that all private rights which it recogni zes
as sovereign wll be limted fromthe outset in favor of public rights of use.

The confusion in this area has arisen al so through the use of different
approaches and the | ack of consistency within a single approach. Thus, sone
authorities define the public trust in terns of the inperiumand domnium or
authority and domnion, of the state. L. Leighty, "Public Rghts in Navigable
State Waters—Sone Satutory Approaches”, 56 Land and Wter L. R 459, 460 (1971).
Qhers regard the public trust in terns of jus privatumand jus publicumof a
resource, or its private and public aspects. Peoplev. Glifornia Fsh Q., 166
Cal. 576, 138 P. 79 (1913); Shively v. Bow by, 152 US 1 (1893); T. Z enann,
"California' s Tidelands Trust for the Mdifiable Public Purposes”, 6 Loy, L. R
485 (1973), And others have approached the public trust as a division of |egal
and equitable titles. lvanhoe Irr. Dst. v. Al Parties, 47 Gid.2d 597, 306 P.2d
824 (1957); T. Ziemann, supra.

2 See F. Trel ease, "Governnment Oanership and Trusteeship of Wter", 45 Gal. L. R
638 (1957); and J. Sax, "The Public Trust Doctrine in Natural Resource Law
Effective Judicial Intervention”, 68 Mch. L. R 473 (1970).
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provisions of the Sate, are paramount to private rights; the private rights are
bur dened both by public use "easements” and by the potential exercise of the
State's power to admnister the public trust; and the State has special or
"fiduciary" duties to advance and respect the purposes of the trust, which limt
its general powers of governnent to alienate or deal with the trust resource.®
The nai n body of public trust doctrine has concerned the protection of public
rights in navigable waters. In England, waters were legally navigable if they were
i nfluenced by the ebb and flow of the tide.® As early as the 17th century, it was
concl uded that the King had title to the navigable waters of the real mand the
| ands underlying them to the ordinary high-water nark, both as private ower and
as guardian of the public rights of navigation and fishery.® The King was
forbidden to grant his private interest in land free of the public interest.
Termnation of the public right was viewed to be within the excl usive province of
Parlianent.* Wen the Anerican col oni es gai ned i ndependence, they succeeded in

their

% lberg, Inc. v. State of Galifornia ex rel Dept. of Public Wirks, 67 Ci.2d 408,
419, 432 P.2d 3, 62 Cal. Rptr. 401 (1967).This tri-partite relationship can be
viened as a matrix of correlative rights, powers, and obligations. Public rights
are often expressed as a servitude or easement vis-a -vis the private right
hol der. Legal Issues in Public Interest Enforcenent (National Association of
Attorneys General, 1977). It has been held that the "trust powers" of the Sate
vis-a' -vis the private right holder are commensurate with this servitude.
Gol berg, Inc. v. State of California ex rel Dept. of Public Wrks, 67 CGal.2d
408, 420, 432 P.2d 3, 62 CGal. Rotr. 401 (1967). It has al so been decl ared t hat
the duties inposed upon the State vis-a' -vis the public are comensurate with
the State's trust powers. Gty of Long Beach v. Mansell, 3 Gil.3d 462, 482, 476
P.2d 923, 91 CGal. Rptr. 23 (1970).

% Shively v. Bow by, 152 U S 1, 11 (1893),

® this doubl e aspect of the royal prerogative was described in De Jure Mris et
Brachi orum E usden by Lord Hale in 1670, See 1 Qark, ed., Véters and Véter
Rghts. 181-82; T. Zienann, "Galifornia s Tidel ands Trust for" Mdifiable Public
Purposes”, 6 Loy. L, R 485, 488 n. 25 (1973); E Mrreale, "Federal Power in
Veéstern Waters: The Navigation Power and the Rule of No Conpensation”, 3 Nat.
Res. J. 1, 26 (1963).

¥ J. Sax, supra, at 46-77.
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representative capacity to the interests and sovereignty of the crown.® Gormon | aw
public rights in navigabl e waters were recogni zed, both as positive rights in the
public and as "trust" powers and obligations in the several states.® Newstates
acceded to the sane rights and powers as the original thirteen by virtue of the
"equal footing" doctrine.¥ California was anong these.®

In California, a second area of public trust doctrine has devel oped wth
respect to fish. In England, public fishing rights were not viewed as incidents of
the right of navigation,® but as distinct rights arising fromthe royal trust in
the beds underlying tidal waters.® In American jurisdictions, however, fishing
has been generally viewed as an incident of the public right of navigation.
California takes this view but al so recogni zes a separate public trust in fish

t hensel ves as a natural resource.*

® Except for the rights and powers surrendered to the federal governnent under the
Consti tuti on.

¥ R Dewsnup, Public Access Rghts in Waters and Shorel ands 8-9 (National Wter
Comm ssion Legal Study 8-B, 1971); Shively v. Bow by, 152 U S 1, 16 (1893).

% J. Gould, Law of Waters 94 (3d ed., 1900); Pollard s Lessee v. Haggan, 44 US (3
How ) 212, 223 (1845).

® There exists a concurrent "trusteeship" in the federal governnment regarding
navi gabl e waters, although trust |language is rarely used to describe it. Under
the Commerce dause, the Lhited Sates exerci ses paranmount and pl enary aut hority
over all navigabl e waters. Through the Cormerce d ause, the historica common | aw
prerogative of absolute control over navigation is expressed as the "federal
navi gation servitude." E Mrreale, "Federal Power in V#stern ters: The
Navi gati on Power and the Rule of No Conpensation”, 3 Nat. Res. J. 1, 10, 30
(1963). The federal navigation servitude, which burdens all private rights in
navi gabl e waters, is considered in nore detail, infra, p. 22.

® 1 dark, ed., Witers and Witer R ghts 182 (1967).

“ T, Lauer, "The Rparian Rght as Property", in Wter Resources and the Law 133,
217 (1958). Thus, while navigation rights were extended to sone freshwat er
streans, fishing rights were not recogni zed in waters over privately owned beds.

“41d. at 218-21; 1 S Wel, Witer Rghts in the Wstern States, supra, at 947.
Derivation of the concept of public fishery rights is found in the Gourt's
opinion in Geer v. Connecticut, 161 U S 519, 523-36 (1895). See al so nn. 102-
113.
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Public rights in fish are not coextensive wth public rights in fishing as
i nci dents of navigation.*®

Gourts have al so touched on public trust doctrine in anal yzing the concept
that the people "own" all the water within the Sate. This idea was first
introduced in 1911 as an addition to California dvil Code Section 1410, ® whose
anended version appears as California Water Code Section 102:

Al water within the state is the property of the people of the

state, but the right to the use of water nay be acquired by

appropriation in the manner provided by |aw *

The early case of Palnmer v. Railroad Conmi ssion® held that the section did

not affect private rights, but was nerely declaratory of the sovereignty of the
State over water for purposes of regul ation. However, the Galifornia Suprene Gourt

relied on the section in lvanhoe Irrigation Dstrict v. Al Parties.® The Qurt

stated that the unappropriated waters of the Sate are held by the Sate in trust
for the people.” But the limted trust described in this case, relating to the
rights of the public and duties of the Sate as the ultinate purveyor of water, was
declared to be "nere dicta" and "not a statenent of the Iaw of California"*® when

the case cane again before the Court.

“ See discussion, infra, of People v. Truckee Lunber Co., 116 Gi. 397, 48 P. 374
(1897), p. 24.

® Cal. dvil Code Section 1410, anended 1911 Cal. Stats. 821.

“ CGal. Waiter Code Section 102 (Vest 1971).

% 167 Cal. 163, 138 P. 997 (1914).

% 47 Cal.2d 597, 306 P.2d 824 (1957), rev'd on other grounds, 357 U S 275
(1958).

“1d. at 627.

“® lvanhoe Irr. Dst. v. Al Parties, 53 Cal.2d 692, 716, 350 P.2d 69, 3 Cal.
Rotr. 317 (1960); See P. Taylor, "Destruction of Federal Reclanation Policy?
The |vanhoe Case", 10 Stan. L. R 76 (1957-58).

13



C Areas and Effect of Application of the Public Trust Doctrine
1. Navigable Waters
The nost extensive devel opment of the public trust concept has dealt wth
the protection of public rights in navigable waters, including tidelands and inl and
navi gabl e wat erways. After defining the I egal and physical dinension of navi gabl e
waters, the follow ng public trust aspects wll be considered: The uses of the
resource which the public nay nake; the constraints on governnent actions deal i ng

with or affecting the resource; and the limtations inposed on private right

hol ders by the assertion of public rights and the exercise of governmental trust
power .

a. Definitions

The physical definition of tidelands is the area between nean high and | ow
tide.® Inland navigable waters and their beds and banks reach to the ordinary high
wat er nark. ¥

Legal navigability depends on the purpose for which it is defined. There are
different definitions of navigability for the scope of the federal navigation
servitude, for the title to | ands underlying navi gabl e waters, and for the extent
of public rights in navigable waters under the public trust

“ Marks v. Witney, 6 Gal.3d 251, 258, 491 P.2d 374, 98 Gal. Rptr. 790 (1971). The
title to the sea bed underlying the "narginal sea", extending fromlowtide to
three mles seanard was confirned in the states in the Subnerged Lands Act of
1953, Act of May 22, 1953, c. 65, 67 Stat. 29 (43 US C 1303 et seq.). See R
Dewsnup, Public Access Rghts in Waters and Shorel ands 17 (National Véter
Comm ssion Legal Study No. 8-B, 1971).

® Colberg, Inc. v. State of California ex rel State Dept. of Public Wrks, 67
Cal . 2d 408, 420, 432 P.2d 3, 62 Cal. Rotr. 401 (1967); People ex rel. Baker v.
Mack, 19 Cal. App.3d 1040, 1050, 97 Cal. Rptr. 448 (1971).
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doctrine. The first two are federal definitions, and the third is a state
definition. >

For the purpose of the regul ation of waters by Gongress under the Conmerce
A ause of the Lhited States Constitution, ®rivers are navigabl e vhich are "in fact,
used or susceptible to being used in their natural condition 'or wth reasonabl e
i nprovenents' for purposes of trade and navigation"® For purposes of title to the
beds of navigable waters,® title is held by the State if, at the tine of the
state's admssion to the Lhion, the waters were in fact capable of use for trade
and navigation in their natural condition.®

The federal tests are not binding on the states for purposes of state
recogni tion of public and private rights in navigabl e waters.® Athough sone states
limt public rights of use to waters over state-owned |ands (or allow only
navigation itself and not its incidents), others, including California, have

adopted | ess restrictive definitions.

* In England, only waters influenced by tidal action were deened to be navi gabl e.
This restrictive definition was held at an early date inapplicable to the Lhited
States with its great inland waterways. The Daniel Ball, 77 US (10 vdl 1) 557,
563 (1871) announced the rule that waters navigable in fact were navigable in
law, and this idea has been central to all subsequent definitions of
navigability in Arerican jurisdictions. See J. Quld, Lawof Vdters 118 (3d ed.,
1900) .

2 Whited States Constitution, Art. 1, Section 8.

% hited Sates v. Appal achian Power Co., 311 U S. 377, 406-09 (1940).

¥ If waters were navigable under this test, the State received title to the beds
upon admssion to the Lhion. The federal governnent had interests in the beds of
other waters such as to be able to give title thereto to private patentees.

*Uah v. Uhited Sates, 403 U S 9, 10-11 (1971).

® Fox~ Rver Go. v. Railroad Coomission, 274 U S 651, 655 (1927).

” See 1 dark, ed., Waters and Wter R ghts 214-17 (1967); R Dewsnup, Public
Access Rghts in Waters and Shorel ands (National Véter Comrmssion Legal S udy
No. 8-B, 1971). See Htchings v. Del R o Wods Recreation and Park Dst., 55
Cal. App.3d 560, 127 Cal. Rptr. 830 (1976).
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In Galifornia, navigability for purposes of recognition of public rights of

use is defined by the "pleasure-craft" test.® This test has been used to find that

streans are navigable that are used by skiffs, rowboats,® or snall boats,® or are

of depths of as little as 2.7 feet.® (ne recent case approved of a finding of

navi gabi lity by the Wsconsin Suprene Court in water ranging fromeight inches to

two feet deep.®

In addition, navigability may arise at any tinme, ®and the streamneed

not be navi gabl e throughout the year® or even at lowtide.® Nor needit be

navigable in all places.® In navigable waters created by flooding, the public

has rights of use until the land is reclaimed by the owner.®

b. Public R ghts of ke

The uses permtted the public originally included only navigation for

commerce and incidental fishing rights.® Today, the range of allowable public

uses has expanded to include boating, bathing, fishing, hunting, and

8

The basic test is enunciated in Lanprey v. Metcalf, 52 Mnn. 181, 53 NW 1139,
1141, 1143 (1893). Lanprey has often been cited approvingly in Galifornia cases.
See Bohn v. A bertson, 107 Cal. App.2d 738 (1951); People ex rel. Baker v. Mick,
19 CGal. App.3d 1040, 1044, 97 Cal. Rotr. 448 (1971); Mraner v. Santa Barbara, 23
Cal . 2d 170, 175, 143 P.2d 7 (1943).

Id. at 746-47.

Forestier v. Johnson, 164 Cal. 24, 127 P. 156 (1912).

People ex rel. Baker v. Mack, 19 Cal. App.3d 1040, 97 Cal. Rptr. 448 (1971).
Id. at 1045, citing Dana Shooting Qub v. Husting, 156 Ws. 261, 145 NW 816
(1914).
Bohn v. A bertson, 107 Cal. App.2d 738, 238 P.2d 128 (1951).

Htchings v. Del R o Wods Recreation and Park Dst., 55 Gd. App.3d 560, 57071,
127 Cal. Rptr. 830 (1976).

Forestier v. Johnson, 164 Cal. 24, 127 P. 156 (1912).

See Wllow Rver dub v. Wade, 100 Ws. 86, 76 NW 273 (1898), cited in
Htchings v. Del Ro Wods Recreation and Park Dst., 55 Gi. App.3d 560, 570 n.
4, 127 Cal. Rotr. 830 (1976).

Bohn v. A bertson, 107 Cal. App.2d 738, 750, 238 P.2d 128 (1951).

T. Lauer, "The R parian Rght as Property”, in Véter Resources and the Law 133,
213-23 (1958); Marks v. Wiitney, 6 Gi.3d 251, 259, 491 P.2d 374, 98 Gal. Rptr.
790 (1971).
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recreation.® 1In a case involving tidelands, the California Suprene Court has

stated that scenic and ecol ogi cal preservation are proper public uses.” In

addition, the public nay nake reasonabl e uses of the bed in connection wth its use

of the water. Such uses include bathing, fishing, poling, and anchoring.”

c. Gonstraints on Legislative Actions Dealing wth or Affecting Navi gabl e
Wt ers

The recognition of public rights in navigable waters and tidel ands®

constrains the legislature to preserve or advance the purposes of the

Bohn v. Al bertson, 107 Cal. App.2d 738, 749, 238 P.2d 128 (1951).

Marks v. Wiitney. 6 Cal.3d 251, 259-60, 491 P.2d 374, 98 Gid. Rotr. 790

Bohn v. Al bertson, 107 Cal. App.2d 738, 749, 238 P.2d 128 (1951).

A special area of confusion in treating the public trust as property invol ves
the ownership of tidelands or the beds of navigable rivers. Sone jurisdictions
limt the public trust to waters overlying publicly owed land C Myers and
A Tarlock, Vater Resource Managenent 790 (1971). Qhers distinguish the public
trust in such waters fromthe bare right of navigation in waters overlying
privately owed beds 1 Aark, ed., Waters and Water R ghts 198-99 (1967).
California makes no such distinctions. Gourts have often stated that public
rights in navigable waters are not dependent on ownership of underlying beds. In
Marks v. Witney, 6 Cal.3d 251, 491 P.2d 374, 98 Cal. Rotr. 790 (1971), the
court referred to Bohn v. Al bertson, 107 Gi. App.2d 738, 238 P.2d 128 (1951), a
case dealing with public rights in tidelands. In Golberg, Inc. v. Sate of
California ex rel. Dept. of Public Wrks, 67 Cal.3d 408, 432 P.2d 3, 62 Cal.
Rotr. 401 (1967), the court declared that the rules of |aw applicable to
tidel ands were applicable to all navigable waters. In People v. Gilifornia Hsh
Go., the court stated that the public trust in tidewaters is not termnated by
the alienation of all property rights into private ownership (the "bare | egal
title"). Inall waters determned to be navigable under California s |iberal
tests, whether overlying public or privately owed beds, broad public rights of
use have been recogni zed. See Marks v. Witney and Htchings v. Del R o VWods
Recreation and Park Dist., 55 Cal. App.3d 560, 127 Cal. Rptr. 830 (1976) and
cases cited therein. See al so People ex rel. Baker v. Mk, 19 Gi. App. 3d 1040,
1050, 97 Cal. Rotr. 448 (1971); Forestier v. Johnson, 164 Gil. 24, 37, 38, 127
P. 156 (1.912); .53 (ps. Cal. Atty. Gen. 332 (1970); and L. Leighty, "Public
R ghts in Navigabl e Vters-Sone Statutory Approaches”, 6 Land and Vdter L. R
459, 488 (1971). There is no case in Glifornia hol ding or suggesting that the
rules apply differently, or that the State has greater power, vis-a -vis the
private right holder or the public where it owns or once owned the bed
under|ying navi gabl e waters. But see T. Zienann, "Galifornia s Tidel ands Trust
for Modifiable Public Purposes”, 6 Loy. L. R 485 (1973) and J. Gaudet, "VMdter
Recreation—Public Wse of Private Waters", 52 Cal. L. R 171 (1964).
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trust.” Its public trusteeship inplies that it nust act in a "fiduciary"
capacity. Wen the Sate owns tidel ands, for exanple, it nay not generally convey
its interest free of its trust obligations.™ Wen the legislature deals wth the
trust resource in other ways, whether the resource is publicly owed or not, it
must act consistently with its trust duties.™ It nay exercise its general police
power to restrict public uses only if reasonabl e and consistent wth the terns of
the public trust.™

The obligations of the Sate to protect public rights of use under the public

trust doctrine have been nost fully explored in the area of

® Admnistration of the trust may be del egated. Managenent of tidel ands, for
exanpl e, is delegated to the Sate Lands Cormission. Cal. Pub. Res, Gode Section
6301. O nunicipalities may be delegates, as in Millonv. Gty of Long Beach, 44
Cal.2d 199, 282 P.2d 481 (1955).

“1d. at 208.

® olberg, Inc. v. State of California ex rel. Dept. of Public Wrks, 67 CGi.2d
408, 417-19, 432 P.2d 3, 62 Cal. Rotr. 401 (1967).

® Htchings v. Del Ro Wods Recreation and Park Dist., 55 Ci. App.3d 560, 572,
127 Cal. Rptr. 830 (1976).
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tidel and preservation.” The central question has been the power of the State to
alienate tidelands free of the public trust.™

A line of cases began in 1867, when "the state was al ready heavily engaged in
the sale of its tidelands and swanpl ands",™ which dealt with this question. The
first of these cases | ooked solely to the physical suitability of the tidel ands for
navi gation to deci de whether public rights could be terninated.® If the granted
| ands were suitable for navigation, then the grantee took title subject to public
rights of use and state admnistration of the trust. The next two na or cases added

three requirenents

 The rules of law applying to tidel ands apply equally to other kinds of navigabl e
waters Qolberg, Inc. v. Sate of CGalifornia ex rel. Dept. of Public VWrks, 67
Cal . 2d 408, 423, 432 P.2d 3, 62 Cal. Rptr. 401 (1967), includi ng navi gabl e
| akes. Churchill Go. v. Kingsbury, 178 Cal. 554, 558, 174 P. 329 (1918).

® The tidelands trust, apart fromits existence in the coomon law, is also a
matter of constitutional protection:

Cal. Const. Art. 10, Section 3. Al tidelands wthin two mles of any
incorporated city, city and county, or tow in this Sate, and fronting on the
water of any harbor, estuary, bay or inlet used for the purposes of navigation,
shall be withheld fromgrant or sale to private persons, partnerships, or
corporations; provided, however, that any such tidel ands, reserved to the Sate
solely for street purposes, which the Legislature finds and decl ares are not
used for navigation purposes and are not necessary for such purposes nay be sol d
to any town, city, county, city and county, rmunicipal corporations, private
persons, partnerships or corporations subject to such conditions as the
Legi sl ature determines are necessary to be inposed in connection with any such
sales in order to protect the public interest. (fornerly Art. 15, Section 3).

CGal. Qonst. Art. 10, Section 4. No individual, partnership, or corporation,
claimng or possessing the frontage or tidal |ands of a harbor, bay, inlet,
estuary, or other navigable water in this Sate, shall be permtted to excl ude
the right of way to such water whenever it is required for any public purpose,
nor to destroy or obstruct the free navigation of such water; and the
Legi sl ature shall enact such laws as will give the nost |ibera construction to
this provision, so that access to the navigable waters of this Sate shall be
always attainable for the people thereof. (formerly Art. 15, Section 2).

® R Perschbacher, "Private Fills in Navigable Vters: A Gormon Law Approach”,

60 Cal. L. R 225 (1972).
® vrd v. Milford, 32 Cal. 365 (1867); Taylor v. Underhill, 40 Gal. 471 (1871).

19



for the termnation of the public trust: The granted tidel ands had to have been
nmade physically unsuited for navigation at sorme earlier time in the course of
maki ng navi gation i nprovenents;® the conveyance into absol ute private ownership
must have been to enhance navigation;® and the | egislature nust have clearly
intended to terninate the public trust in the conveyed lands.® A third case
affirmed the intent-of-the-legislature test and enphasi zed that the granted parcel

in question nust be arelatively snall portion of the relevant tidelands area. ®

In summary, the California Suprene Court has indicated that |arge scal e
termnation of the Legislature's public trust responsibilities will be strictly
scrutinized by the Gourt, and perhaps held ineffectual if the "effect wll be to
inpair the power of succeeding legislatures to admnister the trust in a nanner

consistent with its broad purpose."® O the other

8 People v. California Fish Co., 166 Cal. 576, 597, 138 P. 79 (1913).

® Forestier v. Johnson, 164 Cal. 24, 32, 127 P. 156 (1912).

®1d.; People v. California Fish Co., 166 Cal. 576, 581, 138 P. 79 (1913). Octa
inthese cases indicate simlar results obtain under either Gal. Gonst. Art. 15,
Sec. 2 (now Art. 10, Sec. 4) or the common |aw Forestier at 34, Gdifornia Hsh
at 589-96. The result in this |ast case was put in fundanental ternms: "A
statute will not be construed to inpair or limt the soverei gn power of the
state to act inits governnmental capacity and performits governnental functions
in behal f of the public in general, unless such intent clearly appears.” Id. at
592.

Aty of Long Beach v. Mansel |, 3 Cal.3d 462, 484-85, 476 P.2d 423, 91 Gil. Rptr.
23 (1970). S nce 1909, sales of tidelands to private parties have been prohibited
by statute.

® dty of Long Beach v. Mansel |, 3 Cal.3d 462, 482 n. 17, 476 P.2d 423, 91 Cal.
Rotr. 23 (1970). Knudsen v. Kearny, 171 Cal. 250, 152 P. 541 (1915); Illinois
Central Railroad v. Illinois, 146 U S 387 (1892); People v. Galifornia F sh
Go., 166 Cal. 576, 138 P. 79 (1913); Forestier v. Johnson, 164 Gi. 24, 127 P.
156 (1912). The basic nature of the State's fiduciary obligations respecting
trust resources was strongly put by the Lhited Sates Suprene Gourt in an early
case:

The sovereign power itself, therefore, cannot, consistently with the
principles of nature and the constitution of a well-ordered society, nake a
direct and absol ute grant of the waters of the state, divesting all the citizens
of a coomon right. It would be a grievance whi ch never coul d be | ong borne by a
free people. Mrtin v. Véddell, 41 US 367, 419 (1842). Se aso J. Sax, "The
Public Trust Doctrine in Natural Resource Law Hfective Judicial Intervention”,
68 Mch. L. R 471, 536-38 (1970).
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hand, termnation of such responsibilities inrelatively snall areas wll be upheld
if the intent-of-the-legislature test is net.®

In cases other than those involving grants of tidelands, courts in California have
liberally construed the public purpose for which the Legislature nay deal wth
trust resources and inpair public rights to use navigable waters as natural

resources. In Boone v. Kingshury,® the Sate was all oned to i ssue permts for gas

and oi | prospecting upon tidal |ands on the theory that gasoline production was in

furtherance of commerce and within the trust purposes. In Gay v. Reclanation

Dist. No. 1500, % the court upheld reclanation of |ands underlying navigabl e water

for purposes of flood control. And in lberg, Inc. v. Sate of Glifornia ex rel.

Dept. of Public Wrks,® the court approved of the construction of a highway bridge

over the Stockton Deep Vter Ship Channel, although it severely interfered wth

navi gat i on:

% See cases cited in nn. 80-85; also see R Perschbacher, "Private Fills in
Navi gabl e Vters: A Common Law Approach”, 60 Cal. L. R 225, 250-53 (1972); P.
Davis, "California' s Tideland Trust: Shoring It ", 22 Hast. L. J. 759, 766-68
(1971); and M Brush, The Sate Public Trust in Mintenance of Navi gabl e Vit ers—
California and San Franci sco Bay (1966). In Oty of Long Beach v. Mansell,
supra, n. 85, termnation of trust responsibilities and public rights was uphel d
on an estoppel theory. The court held that the Sate and Aty of Long Beach had
acqui esced in the fill and devel oprent of the tidelands by its owners since
1923. The owners had built a nmarina and stadiumon the fill. The city had
granted building permts, constructed and nai ntained streets and city servi ces,
and exercised full nunicipal jurisdiction. Thus, the city and state were not
allowed to assert that the owners had anything but full private ownership.
However, the court enphasized that extrene reliance nust be shown and that the
injustice of allowng the State to assert its trust nust outwei gh the public
benefit in naintenance of the trust. The court al so noted the public benefits
gained by the filling and devel opnent of the tidel ands.

8 206 Cal. 148, 273 P. 797 (1928).

8 174 CGal. 622, 163 P. 1024 (1917).

® 67 CGal.2d 408, 432 P.2d 3, 62 Cal. Rotr. 401 (1967).
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The state, as trustee for the benefit of the people, has
power to deal wth its navigable waters in any nmanner
consistent with the inprovenent of commercial intercourse,
whet her navi gational or otherw se.®

d. Linmtations on Private R ght Hol ders

There is a dual limtation on private rights in trust resources: The
servitude in favor of public uses and the exercise of governnent trust
powers. The clear neaning of these limtations is that private property in

these resources is considerably restricted. ®

The limtation of private rights in navigable waters has been thoroughly
illustrated in the cases dealing with the federal navigation servitude. If the
federal governnent intends to exercise its power over navigable waters for
navi gati on purposes,® and if its actions destroy private rights or val ues asserted
in such waters bel ow the ordi nary high-water nark, there is no taking of property
within the neaning of the Fifth Arendment.® Thus, where a riparian's access to a
river is destroyed, no conpensation for that |oss is due.* Loss of the val ue
attributable to a riparian or littoral location for power generation® or as a port
site® because of federal navigation projects is not included in the conpensation

award for the taking of |ands above the ordinary high water nark.

©1d. at 419.

“In People v. Galifornia Fish Co., the court stated that the owier of tidel ands
subject to the public trust had but a "license" to use the tidelands, until the
"l'i cense" was revoked by exercise of the trust power. 166 Cal. 576, 138 P. 79
(1913).

% Whited Sates v. Gerlach Live Sock Co., 339 U S 725 (1950).

% hited Sates v. Chandl er-Dunbar Water Power Co., 229 US 53, 69 (1913); lhited
States v. Wllow Rver Pover Co., 324 US 499 (1945). * Gbson v. Lhited Sates,
166 U S 269 (1897); Scrantan v. Weeler, 179 U S. 141 (1900).

® lhited States v. Twin Aty Power Co., 350 U S 222 (1956).

® hited States v. Rands, 389 US 121 (1967). (ongress has since nade the | oss of
the value of fast land attributabl e to access to navi gabl e waters conpensabl e i n
Section 111 of the Rvers and Harbors and Hood Gntrol Act of 1970, 33 US CA
Sec. 595(a) (Vest Supp, 1977),
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A though no case has invol ved the inpairment or destruction of an "irrigation
right”, one author concludes that there is nothing "to suggest their
conpensabi lity."¥

In California, the cases of Marks v. Witney® and Mlberg, Inc. v. Sate of

California ex rel. Dept. of Public Wrks® indicate respectively the extent to which

private rights in tidel ands and navi gabl e waters are burdened by public uses and
the extent to which they are subject to the potentia exercise of the Sate' s trust
power. In Marks, a quiet title action, the court declared a public trust easenent
to exist in tidelands owned by the plaintiff, with the result that he was not
allowed to fill a portion of the land and build a narina. The Suprene Court of
California noted that the public servitude coul d be viewed as requiring the
tidelands to remain in their natural state for ecol ogi cal study, open space, or
aest heti ¢ purposes. *®

In Gol berg, the Suprene Qourt indicated that a private right of access to the
sea via the Stockton Deep Water Ship Channel could be severely limted by the
construction of |owlevel freeway bridges over the channel. Any private harm
suffered through | oss of use of navigabl e waters because of state actions to
pronot e over| and comer ce was hel d not to be conpensabl e, so long as there was no

physi cal invasion of the fast |and. ™™

“ E Mrreale, "Federal Power in Wstern Witers: The Navigation Power and the Ril e
of No Conpensation”, 3 Nat. Res. J. 1, 64 (1963); See also L. Leighty, "The
Source and Scope of Public and Private Rghts in Navigable Véters", 5 Land and
Water L. R 391, 430 (1970); and J. Minro, "The Navigation Servitude and the
Severance Doctrine", 6 Land and Water L. R 491 (1971).

® 6 Cal.3d 251, 491 P.2d 374, 98 Cal. Rotr. 790 (1971).

® 67 Cal.2d 408, 432 P.2d 3, 62 Cal. Rotr. 401 (1967).

06 Cal.3d 251, 259-60, 491 P.2d 374, 98 Cal. Rptr. 790 (1971).

67 Cal.2d 408, 419-25 432 P.2d 3, 62 Cal. Rotr. 401 (1967).
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2. Fish and F shing

Fi shi ng becane identified in many Anerican jurisdictions, including
California, as an incident of the public right of navigation.® In Galifornia,
public rights also exist in fish thensel ves, predicated upon public ownership of
all fish in all navigable and non-navi gabl e waters of the State.'® This idea has
al so been expressed as a classic trust, wthtitle inthe Sate for the benefici al
use of the public.™®

Wiile the distinction between "fishing" and "fish" may seemslight, different
origins in the common | aw® have resulted in different conceptions of the public
right and the governnental responsibility wth respect to that right. The essenti al
difference is that fishing as an incident to navigation | ooks to public use of a
protected resource (navigabl e waters) which is not consuned or depl eted by the use.
O the other hand, the trust in fish has as a focus the public consunption or

conservation of the protected resource. '®

102

See discussion, supra, p. 16.
103

People v. Stafford Packing Co., 193 Gal. 719, 727, 227 P. 485 (1924): "The fish
within our waters constitute the nmost inportant constituent of that species of
property commonly designated as wld game, the general right and ownership of
which is in the people of the state... and the right and power to protect and
preserve such property for the common use and benefit is one of the recognized
prerogatives of the sovereign, comng to us fromthe coomon law..."; see al so
Peopl e v. Truckee Lunber Co., 116 Cal. 397, 48 P. 374 (1897); and Ex Parte
Mai er, 103 Cal. 476, 37 P. 402 (1894).
Inre Parra, 24 Cal. App. 339, 343, 141 P. 393 (1914).
"In the feudal as well as the ancient |aw of the continent of Europe, in all
countries, the right to acquire aninals ferae naturae by possessi on was
recogni zed as being subject to the governnental authority and under its power,
not only as a matter of regulation, but al so of absolute control." Geer v.
Qonnecticut, 161 U S 519, 523 (1895).
% Q, interns of the "negative coomunity", the focus is the power of the

i ndi vidual as menber of the public to reduce fish to possession and private
ownership. In Ex Parte Bailey, 155 Cal. 472, 476, 101 P. 441 (1909) the court
treated the two public rights of navigation and fishery as distinct, and
suggest ed a bal ancing of the two interests where in conflict.

104
106
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Thus, preservation of fishis the prinary trust duty of the State with
respect to public rights in fish thenselves.™ It has a duty of non-discrimnation
inregulating the capture of fish,'™ which is commensurate with the right in the
peopl e to an equal opportunity to take fish fromwherever they have | awful access to
the stream'®

Private rights are burdened by the public right to fish and the Sate' s power
to control consunption. Thus, an appropriator of water has been required to erect a
fish-screen on his diversion works to protect fish.™ The introduction into the
wat er of substances deleterious to fish life by riparian owners has been
proscri bed. ™

In general, private parties may not obstruct the passage of fish to and from
publ i ¢ fishing grounds.™ To the extent that "private" or non-navigable waters
provi de such a passageway, they are, for purposes of trust power and protection,

"public" waters.™

D Inpact of the Public Trust Doctrine on Water R ghts

The public trust has a potential to affect water rights in a nanner simlar
toits effect on other private rights. The future inpact of the public trust on
water rights depends in part on four expandi ng aspects of the doctrine, which have

significance for all private rights in trust

YI'n re Phoedovius, 177 Cal. 238, 170 P. 412 (1918); Bx Parte Mier, 103 Gil. 476,
483, 37 P. 402 (1894); "[The people] may, if they see fit, absol utely prohibit
the taking of it [fish], or any traffic or coomerce init, if deened necessary
for its protection or preservation, or the public good." Inre Parra, 24 Gil.
App. 339, 343, 141 P. 393 (1914).

% |'nre Phoedovius, 177 Cal. 238, 170 P. 412 (1918); Ex Parte Kennke, 136 Cil.
527, 69 P. 261 (1902).

© Ex Parte Bailey, 155 Cal. 472, 101 P. 441 (1909).

10 People v. @enn-Colusa Irr. Dist., 127 Cal. App. 30 (1932).

™ pPeople v. Stafford Packing, 193 Cal. 719, 227 P. 485 (1924); People v. Truckee
Lunber Co., 116 Cal. 397, 48 P. 374 (1897).

*21d. at 400.

% 1d. at 400-01.
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resources: Broadening of the definition of navigability; the increasing range of
publ i c uses all owabl e under the doctrine; expansion of the purposes for which the
legislature nay exercise its trust powers; and the power of the legislature to
termnate or inpair public rights of use.

In all four areas, the underlying premse is the superiority of public
ri ght s saf eguarded by the public trust doctrine, whether by common | aw
authority, constitutional provision, or otherw se.™ Acorollary to this premse
is that the effects of the state's exercise of its trust powers on private rights
are not conpensabl e. ™

The broadening of the definition of navigability has gone hand in hand wth
t he expansi on of public uses permtted under the doctrine. There has been, in
effect, a redefining of navigability in terns of the new uses (especially
recreational) which the public desires to nake of waters within the Sate.™ In

Bohn v. A bertson, it was suggested that public rights should foll ow public

needs, and that navigability was irrelevant.™ Extension of the purposes for
which the State nay exercise its trust powers creates greater possibilities of
non- conpensated i nterference wth private uses. It al so bears upon the ability of

the legislature to inpair public

14 See p. 16 and n. 29, supra.

Y5 The public trust is primarily a coomon | aw doctrine. It may find expressionin
constitutional provision or statutes. See, e.g., Gil. Qnst. At. 10, Secs. 3
and 4, n. 64, infra; Gi. Pub. Res. ode, Section 7991, n. 70, infra, and GA.
Fish and Gane Code, Section 5937, p. 54 infra.

16 See pp 22-23, supra.

" The trend has been to declare new uses to be "incidents of navigation." See
Forestier v. Johnson, 164 Cal.2d 24, 40 (1912). However, one author asserts
that the scope of public rights in England was, in principle, larger than the
use of water for navigation alone: "In nedieval England the general public
exerted few other demands for water use .... In short, nedieval common | aw
recogni zed the only substantial public denand for water that was exerted." 1
dark, ed., Wters and Water R ghts 183, 203 (1967); see also R Dewsnup,
Public Access Rghts in Vters and Shorel ands 44-45 (Nati onal Véter Gonmassi on
Legal Study No. 8-B, 1971).

U8 107 Cal . App.2d 738, 744 (1951).
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uses of the resource itself. Thus, while the public nay make use of a bridge
traversing a river™ or of gasoline fromtidewater drilling® for comnmerci al
intercourse, there may be an inpairnent of the direct use of the resource inits
natural state. The ability of the Legislature to termnate public rights in snall
portions of the resource increases the possibility of |oss or inpairnent of public
rights of use.

Wi | e consunptive water rights thensel ves have not yet been inpaired by the
assertion of the public trust doctrine, there is nothing in theory to prevent it.?
Véter use by private right hol ders which depletes the flow of a streamor decreases
the quality of the water so as to nmake it unsuitable for fish life, navigation,
recreation, or scenic and ecol ogical uses, is as inconsistent with public trust
protection as fencing a streamoff fromthe public,?filling tidel ands,** or
depositing debris in a river.™ n the other hand, state actions for the "pronotion
of commerce" coul d conceivably permt inpairment of the natural integrity of the
protected resource by virtue of the state power to "deal with" the public trust
resources.® The dinension of the public trust in fish and navi gabl e wat ers whi ch
affects water rights has not been addressed directly by the courts. Judicial

clarification of this dinension nay be expected when appropriate cases arise.®

1 Colberg, Inc. v. State of California ex rel. Dept. of Public Wrks, 67 Gi.2d
408, 432 P.2d 3, 62 Cal. Rptr. 401 (1967).

2 Boone v. Kingsbury, 206 Cal. 148, 273 P. 797 (1928).

“l See E Mrreale, "Federal Power "in Wstern Véters: The Navigation Power and the
Rule of No Conpensation”, 3 Nat. Res. J. 1, 64-65, 74-75 (1963).

2 peopl e ex rel. Baker v. Mack, 19 Cal. App.3d 1040, 97 Cal. Rotr. 448 (1971),

2 Marks v. Wiitney, 6 Cal.3d 251, 491 P.2d 374, 98 Cal. Rotr. 790 (1971).

2 pPeopl e v. Truckee Lunber Co., 116 Cal. 397 (1897).

% See (olberg, Inc. v. State of California ex rel. Dept. of Public Wrks, 67

% Smlarly, the public trust poses potential constraints on the Sate inits
admnistration of water rights. Eg., the State nay not be able to approve
appropriations of water which harmpublic rights of use, or it may be obliged to
condition permts and |icenses to protect those rights. See R Robie, "The
Public Interest in Water R ghts Admnistration”, to be published in the
forthcomng Proceedi ngs of the 23rd Annual Rocky Mbuntain Mneral Law Institute.
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E The Public Trust and the Police Power

The sane principles underlying the concepts of limted property in water
resources® al so nake water and water rights eninently regul able by the Sate for
the health, safety, and welfare of society. The power to so regulate is the state's
pol i ce power . ®

There are significant differences between the state's general police pover
and its trust power.® Wile the police power nay be exercised for the full
spectrumof social needs, the trust power is limted to exercise for proper trust
purposes only, and only with respect to resources within the public trust.®

The major difference between the public trust and the police power lies in
their relation to private property rights. The police power is the general
attribute of the sovereignty of the State to pronote "the public wel fare by
restraining and regul ating the use of liberty and property." ™ The enphasis is on
the "restraint” and "regul ation" of private property. But the public trust power of
the Sate is predicated upon the exi stence in the cormon | aw of superior rights in
the public which, as "easements"” or "servitudes" of a proprietary nature, limt

fromthe outset

27 See nn. 23, 24 and the acconpanying text.

2 3n S Chowv. Santa Barbara, 217 Cal. 673, 702, 22 P.2d 5 (1933); D King,
"Regul ation of Védter R ghts Under the Police Power", in Vder Resources and the
Law 271, 273-74 (1958).

2 Sonme courts have referred to the power to deal with navigable waters as the
police power. See Gay v. Reclamation Dst. No. 1500, 174 G . 622, 637, 163 P.
1024 (1917). Insofar as the trust power may affect private rights differently
fromthe police power, and insofar as the public trust constrains the general
pol i ce power of the Sate, the two powers are and shoul d be consi dered distinct.
Qolberg, Inc. v. State of Galifornia ex rel. Dept. of Public Wrks, 67 Gi.2d
408, 419, 421, 432 P.2d 3, 62 Cal. Rotr. 401 (1967).

0 |d. R Dewsnup, Public Access Rghts in Witers and Shorel ands 14 (National Véter
Comm ssion Legal Study No. 8-B, 1971).

B D King, "Regulation of Water Rights Under the Police Power", in Vdter
Resources and the Law 271, 272-73 (1958).

28



private rights in or affecting trust resources.’® Thus, when the Sate exerci ses
its "supervisory power" over the trust resource, regard ess of what rights exist

between private rights hol ders, none exist as against the Sate. ®

2 See n. 29, supra. See also Nelson v. Delong, 213 Mnn. 425, 7 NW2d 342 (1942).
% ol berg, Inc. v. Sate of California ex rel. Dept. of Public Wrks, 67 Gi.2d 408,
416, 419, 422, 432 P.2d 3, 62 Cal. Rotr. 401 (1967).
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[11. Sate Védter Resources Gontrol Board Authority Rel ated to I nstream Uses

A Introduction

The state and federal governnents have a w de range of regul atory powers
under their police power authority by which they can provide for instream pro-
tection and enhancenent. This section will focus on the State Water Resources
Control Board s authority that relates to instreamuses. The Board prinarily
provides for instreamuses in its admnistration of the water rights appropriation
system but the Board al so has very inportant additional areas of authority through
which it can provide for instreamneeds: Satutory adjudications, enforcenent of
California Gonstitution Article 10, Section 2, and water quality control.

The "public interest” is the State Véter Resources Gontrol Board s guiding
statutory standard in admnistering the water rights appropriation system® The
public interest in instreamuses is well established, ™ and California expressly
recogni zes that instreamfish, wldlife, and recreation uses are beneficial uses of
wat er . **

The recognition of instreamneeds figures in two threshhol d determ nati ons
the Board nmakes for every water rights application. The Board nust determne
whet her water is "available for appropriation' or whether it is in the public
interest to have the water remain instreamfor fish and wildlife.™ And, the Board
nust deci de whether it should reject an application because the proposed

appropriation "woul d not best conserve the public interest."*®

3 CGal. Water Code Section 1258 (Vest 1971). Johnson Rancho Gounty Wter Dist. V.
State Water Rghts Board, 235 Cal. App.2d 863, 874, 45 Cal. Rptr. 589 (1965).

% See discussion at page 34, bel ow

% CGal. Water Code Section 1243 (\Vest Supp. 1977).

57 Cal. Water Code Section 1243, 1243.5 (Wst Supp. 1977 and Vést 1971).

¥ Cal. Water Code Section 1255 (Wést 1977).
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The Board generally uses its power to inpose terns and conditions on permts
and |icenses to provide for instreamneeds. The Board can i npose "such terns and
conditions as inits judgment wll best devel op, conserve, and utilize in the
public interest the water sought to be appropriated. "' The Board al so can nodi fy
terns and conditions in a nunber of situations, and nodification can be the
occasi on for providing for instreamprotection or enhancenent. The Board' s
authority to inpose terns and conditions, however, applies only to the limted
anount of water subject to new appropriative rights and to appropriative rights
which cone within the Board' s authority to nodify terns and conditions. This
authority general ly does not enconpass pre-1914 appropriative rights, riparian
rights, and prescriptive rights.

Wth regard to appropriations for instream purposes where the appropri ator
woul d not control the water, the Board has taken the position that no permt can be
i ssued. Recently, the Departnent of Fish and Gane™ and California Trout, Inc.*
filed suits against the State Vter Resources Control Board, claimng that the
Board shoul d accept their applications to appropriate water for instreamuses. Both
plaintiffs state that they are seeking appropriative rights for instreamuses

because ot her nechani sns for instreamprotection and enhancenent are ineffective.

9 CGal. Water Code Section 1253 (Vést 1971).

YW E C Fullerton, Director of the California Dept. of Fish and Gane v. State
Water Resources Control Board, Gvil No. 61136, Cal. Super. ., Hunbol dt
Gounty, Novenber 3, 1977.

M Glifornia Trout, Inc. v. Sate Witer Resources ontrol Board, Gvil No. 233733,
Cal. Super. &., Sacranento County, Novenber 14, 1977.
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B. Protection of Instreamses Wthin the Wter R ghts Appropriation Process

1. Gonsidering Applications to Appropriate: Initial Determnations

The Board makes two initial determnations, for every water rights appli-
cation, that can affect instreamuses. Frst, it nust determne whether there is
wat er "available for appropriation"  which is a different inquiry from
det ermi ni ng whet her water is "unappropriated water."* Second, the Board nust

reject an application . when in its judgnent the proposed appropriation woul d

not best conserve the public interest."¥

a. "Water Available for Appropriation”

A prerequisite to the Board' s issuance of a permt is that "[t]here nust be
unappropriated water available to supply the applicant."* But it is not clear
whet her the Board nust al | ow unappropriated water to be appropriated. Véter Code
Section 1201 provides that water that is not "otherw se appropriated' or clained is
"public water of the state and subject to appropriation..."* and Section 1253
requires the Board to allow "appropriation for beneficial purposes of
unappropriated water...."¥

Two other sections of the Witer Gode, however, give the Board sone discretion
i n deciding whether to all ow appropriation of unappropriated water. Section 1243
first declares that instreamfish, wldlife and recreation uses are beneficial uses

of water, and then states:

“2 Cal . Water Code Sections 1243, 1243.5 (Wst 1971 and Wést Supp. 1977).
¥ Cal . Water Code Sections 1200-1202 (Vést 1971).

¥ Cal . Water Code Section 1255 (Wést 1971).

¥ CGal.witer Code Section 1375 (\Wést 1971).

6 Cal . Water Code Section 1201 (Wést 1971).

¥ Cal . Water Code Section 1253 (Wést 1971).
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In determning the anount of water available for appropriation

for other beneficial uses, the board shall take into account,

whenever it is in the public interest, the amounts of water

required for recreati on and the preservation and enhancenent of

fish and wildlife resources. *®
This section clearly inplies that the Board can decide that water, although
"unappropriated’, is neverthel ess not "available for appropriation" because it is
inthe public interest to allowthat water to remain instream Witer Gode Section

1243.5 states the matter sonewhat differently, but the inplication is the sane:

In determning the anount of water avail able for appropriation,

the board shall take into account, whenever it is in the public

interest, the amounts of water needed to remain in the source

for protection of beneficial uses....¥

Wiile this distinction nay not be vital in many situations, it could be a
central issue in federal applications for appropriation. In Uhited States v.
California, the Nnth drcuit Gourt of Appeal s decided that the "Lhited Sates can

appropriate unappropriated water ... but nust first ... apply to the California

State Water Resources Control Board for a determination by that Board of the
availability of unappropriated water....

[T]he Board nmust grant such applications if unappropriated waters are
available ..." and cannot inpose any terns and conditions on federal
pernmts.™ California nmay be able to provide for instreamneeds by
determning that no unappropriated waters are avail abl e and t hereby reach
the same result it is barred by Lhited Sates v. Galifornia fromachi eving
with permt and |license terns and conditions. ™

“8 Cal. Water Code Section 1243 (\Vest Supp. 1977).

¥ Cal. Water Code Section 1243.5 (Vest 1971).

0 hited States v. Galifornia, 550 F.2d 1239, 1242-43 (9th Qr. 1977),
cert. granted, 46 U S L. W 3373 (No. 77-285, Dec. 5, 1977).

Bl 1d. The appellate court upheld the district court's ruling that the
Board cannot inpose terns and conditions on federal permts and
l'i censes.
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b. "Best Conserve the Public Interest”

The second initial determnation the Board nust nmake, which invol ves the
protection of instreamuses, is whether it should reject™ an application because
the proposed appropriation "woul d not best conserve the public interest."™
Instreamuse is a type of use that nust be wei ghed al ong wth other beneficial uses
when the Board nmakes this determnation. It is wthin the Board s discretion to
det erm ne what use best conserves the public interest. The Véter Gode requires only
that the Board consider three factors,™ all of which enconpass instreamuses, in
determning whether a particular use is individually in the public interest:
General water resource plans, the relative benefit of all beneficial uses, and
water quality control plans.

1) Public Interest

Wit er Gode Section 1256 requires the Board to "give consideration to any

general or co-ordinated plan | ooking toward the control, protection,

B2 "Rejection” is a termconnoting sunmary refusal of an application. Cal. Véter
Gode Section 1271 (Vést 1971), for exanpl e, provides that an application "shall
be rejected and cancel | ed" where the application is defective and the appl i cant
does not anend his application within 60 days. However, the term"reject”
appears in other Water Code Sections, such as Gil. VWdter Gode Section 1255 (st
1971), where a hearing would be held by the Board. Gal. Véter (ode Section 1350
(Vest 1971) nmakes it clear that use of the term"reject” does not necessarily
nean action wthout hearing: "The board nay grant, or refuse to grant a pernmt
and nay reject any application, after hearing."

8 Gal. Witer (ode Section 1255 (West 1971). This question is intertwined with the
determnation of whether water is "available for appropriation.” The Board,
under Section 1255, may be able to reject an application for an appropriation
because it "woul d not best conserve the public interest”, even though the
application was for a beneficial use of unappropriated water, where the Board
determines that it isinthe public interest to have a certai n anount of water
remai n i nstreamunder Sections 1243 and 1234.5.

™ Provisions in other codes, such as the requirements of the California
Environnental Quality Act (Cal. Pub. Res. (bde Section 21000 et seq.) al so
affect the Board s public interest deterninations.
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devel oprent, utilization and conservation of the water resources of the state,
including the California Water Plan ... and any nodification thereto ..." in

deternmining what is the public interest.™ A Cilifornia appellate court held that

this direction to consider the plan, however, does no nore than command t he

board to hold in mnd and pay regard to the plan and its projects in passing on
water rights applications” so that, "[h]aving paid that regard, the board may
accept or reject a specific project."™

The California Water Pl an discusses the need for protection of instream

uses, ™ and it outlines possible inplenentation neasures:

In order to provide sufficient flowng water in a streamfor fish
and wildlife and for the enhancenent of recreational aspects of a
stream it nay be necessary to store water in headwater reservoirs to
permt planned rel eases during | owwater periods. The conbi ned
rel eases and natural flows woul d be planned for a desirabl e al | -year
reginmen of flowin the interests of protection and enhancenent of
fish, wildlife, and recreation.

In order to acconplish the foregoi ng objectives, the planned
streamfl ows shoul d be protected agai nst appropriations of water for
ot her purposes.

Vit er Code Section 1257 states the second factor the Board rnust consider in
determning the public interest:

The rel ative benefit to be derived from(1) all beneficia uses

of the water concerned including, but not limted to, use for

dorestic, irrigation, municipal, industrial, preservation and
enhancenent of fish and wildlife, recreational,

B CGl. Water Code Section 1256 (Vest 1971). This section al so applies in Board
determnations of public interest in setting permt and |icense terns and
condi ti ons.

6 Johnson Rancho Gounty Water Dist. v. State Water R ghts Board, 235 Gil. App.2d
863, 871, 45 Cal. Rptr. 589 (1965).

B CGalifornia Departnent of Water Resources, Bulletin No. 3, The Gilifornia Veter
Plan, 21, 31 (1957).

B |d. at 221-22.
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m ni ng and power purposes, and any uses specified to be pro-

tected in any relevant water quality control plan, and (2) the

reuse or reclanation of the water sought to be appropriated, as

proposed by the applicant.™
The Board nust weigh fish, wildlife, and recreational uses together wth other
beneficial uses when it considers a water rights application. Instreamuses are not
to be given greater consideration than any other uses. However, if the Board, in
wei ghing the "rel ative benefit" of conpeting uses finds that instreamuses best
conserve the public interest, it can apparently reject an application for other
beneficial uses under Section 1255, or determine that no water is "available for
appropriation", under sections 1243 and 1243.5 .

Wt er (Gode Section 1258 states the third public interest factor: The Board, in
acting upon applications to appropriate, nust consider water quality control plans
adopted by regional water quality control boards under the Porter-Qlogne Véter
Quality Control Act.® Water quality control plans set water quality objectives
whi ch nust be based, in part, on the regional boards' consideration of beneficial
uses of water.™ "Beneficial uses" are defined to include the foll ow ng instream
uses: "[P]lower generation; recreation, aesthetic enjoyment; navigation; and
preservation and enhancerment of fish, wildlife, and other aquatic resources or

pr eserves. "%

B Cal. Water Code Section 1257 (Vé¢st 1971). This section also applies in Board
determnations of public interest in setting permt and |icense terns and
condi ti ons.

0 Cal. Water Code Section 1258 (West 1971). Section 1258 al so applies in Board
determnations of public interest in setting permt and |icense terns and
conditions. The Porter-Col ogne Védter Quality Control Act is at Water Code
Section 13000 et seq.

1 Cal. Water Code Section 13241(a) (VWést 1971).

2 Cal. Water Code Section 13050(e) (Vést 1971).
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2) Rejection Versus Terns and Conditions

The public interest thus enconpasses the protection and enhancenent of
instreamuses. It appears that if instreamuse is the best use of water in a
particul ar instance, so that diversion or storage "woul d not best conserve the
public interest”, the Board could reject an application under Section 1255. This
concl usion rai ses an i nportant question, however: Can the Board reject an
application where it determnes that the public interest is not best conserved by
allowng the appropriation, but is best conserved by allowng the water to be |eft
instream or nust the Board issue the permt and provide for instreamneeds by
devising terns and conditions, whenever possi bl e?

The "best conserve" |anguage of Section 1255 and the consi deration of
"rel evant benefit" |anguage of Section 1257 support an expansi ve interpretation of
the Board's authority to refuse an application rather than i ssue a permt wth
terns and conditions. Several cases inply this interpretation wen they state that
"when one applies for appropriation of water, he does not have a fundanental vested
right in the success of his application."* However, there is | anguage i n Section
1253, for exanple, that requires the Board to "allow the appropriation for
benefi ci al purposes of unappropriated water under such terns and conditions" as the
Board deternmines will best protect the public interest.®

This conflict was presented in Boyd Trucking Gonpany v. S ate Vdter Resources

Control Board.™ Boyd Trucki ng Conpany applied twce for

18 Bank of Anerica v. State Witer Resources Control Board, 42 Gil. App.3d 198, 206,
216 Cal. Rotr. 770 (1974), citing several cases.

% CGl. Wwater Code Section 1253 (Vést 1971).

% Boyd Trucking Co. v. State Water Resources Control Board, dvil No. 15626, 3d
DCA, dismssed April 9, 1976.
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permts to appropriate by storage in three reservoirs for recreation and fish
cul ture purposes. The Board rejected the permt applications both tines
because the intended use of water was not reasonabl e and was not in the public
interest, even though the uses were beneficial and unappropriated water was
avai |l abl e. ™ Both Board decisions cited Witer Code Section 1255.%

In the subsequent |awsuit, the superior court issued a wit of mandate
directing the Board to set aside its decisions and to approve applications "subj ect
to a suitably worded condition permtting recapture of all or part of the subject
water, after notice and hearing, if and when it shall appear in the future that the
water is actually required for a nore reasonabl e conpeting use."'® The Board
appeal ed, but the case was eventual |y di smssed based on a stipul ati on which
provided that a so-called "recapture clause” would be inserted as a condition in
the permit and license.”™ In essence, the court refused to allowthe Board to
rej ect the application because the appropriation would not best conserve the public
interest, and it required the Board to renedy its objections wth suitable terns

and condi ti ons.

% CGalifornia State Water Resources Control Board, Decision 1425 (April 19, 1973)
and Deci sion 1446 (Jan. 16, 1975).

©“ California Sate Wter Resources Control Board, Decision 1425, at 4 (April 19,
1973) and Deci sion 1446, at 6 (Jan. 16, 1975).

% Boyd Trucking Co. v. State Water Resources Control Board, "Announcenent of
I ntended Decision”, dvil No. 51143, Gi. Super. G., Shasta Qounty, 4 (Sept. 4,
1975).

% Boyd Trucking Co. v. State Water Resources Control Board, "Sipulation', Qvil
No. 15626, 3d DC A, April 9, 1976.
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2. Prescribing Permt and License Terns and Conditions

a. Introduction

CGeneral ly, the Board uses permt and license terns and conditions to protect
the public interest in instreamuses. Vater Code Section 1253 states the Board' s
authority to inpose such terns and conditions:

The board shall allowthe appropriation for beneficial purposes of

unappropri at ed water under such terns and conditions as in its judgnent

w Il best devel op, conserve, and utilize in the public interest the
wat er sought to be appropri ated.

The case | aw recogni zes that the Board "is vested wth a broad discretion” in the

exercise of its authority.'

Board regul ati ons set out sorme of the terns and
condi tions the Board inposes. The Board al so designs particul ar terns and
condi tions, in response to protests™filed with the Board in the water rights
application process, or on its own initiation. Sone of the terns and conditions
incorporated in the regul ations nay affect instreamuses: The Board has conti nui ng

authority to prevent waste and unreasonabl e use, nethod of use, and net hod of

diversion of water;' to nodify a pernit or license diversionright if necessary to

™ Cal. Water Code Section 1253 (Vest 1971). Cal. Water Code Sections 1256- 1258
(Vest 1971) outline the considerations the Board nust make in determni ng what
isinthe public interest. See discussion at page 34, above.

" Bank of America v. State Water Resources Control Board, 42 Cal. App.3d 198,
212,116 Cal. Rotr. 770 (1974).

2 Cal . Water Code Section 1330 (VWést 1971).

1% 23 Gal. Adnin. Code Section 76la. See discussion at page 60, bel ow
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meet water quality objectives;™ to require public access for fishing,™to require
that provision be nade for the passage of water for fish where water is diverted by
means of a dam ' and to require the rel ease of stored water based, in part, on
Department of Fish and Gane recommendations. *” Departnent of Fsh and Gine protests
are also a source of terns and conditions for the protecti on and enhancenent of

i nst ream uses. ®

1 23 CGal. Admin. Code Section 761b. See discussion at page 84, bel ow

15 23 CGal. Adnmin. Code Section 762. A fishing access condition was the primary
issue in Bank of Anerica v. Sate Water Resources Gontrol Board, 42 Gi. App.3d
198, 116 Gal. Rptr. 770 (1974). In the court's view "the term[requiring access
tothe applicant's reservoir] wll beinthe public interest as it wll serveto
conpensate the public for dimnished recreational val ue of the Gosummes R ver
resulting fromlower flows in the river due to the diversions to the applicant's
reservoirs for recreational use on private land.” (1d. at 203). The court found
that there was not substantial evidence to support the use of such a condition in
that case, but recogni zed that the Board "has the jurisdiction and the right to
i npose a condition requiring public access but only for precise and specific
reasons founded on tangi bl e record evidence." (1d. at 213).

% 23 CGal. Adnin. Code Section 762.5. See discussion at page 55, bel ow

1723 Cal. Adnin. Code Section 763.5. See discussion at page 47, bel ow

% The Board coul d use Fish and Gane' s Section 1243 recomnmendations and findi ngs as
a basis for determning that no water is "available for appropriation’, and not
only as a basis for inserting terns and conditions. FHsh and Gane is not the only
protestant who seeks instreamprotection and enhancenent provi sions.
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b. The Departnent of Fish and Gane's Procedure Uhder Véter Code

Section 1243

1) The Protest and Negoti ati on Mechani sm

Wt er Code Section 1243 is the basis of the Departrment of F sh and Gane's
participation in the water rights appropriation process. '™ The second paragraph of
Section 1243, added in 1972, provides:

The board shall notify the Departnent of F sh and Gane of any

application for a permt to appropriate water. The Departnent of H sh

and Gane shall recommend the anounts of water, if any, required for

the preservation and enhancenent of fish and wldlife resources and
shal | reports [sic] its findings to the board.*®

Bank of Anerica v. State Water Resources Control Board™@ illustrates the

procedure Fish and Gane fol |l ows under Section 1243. Bank of Anerica filed an
application to appropriate water fromthe CGosumes R ver. The Board notified F sh
and Gane, which filed a protest. Hsh and Gane and Bank of Anerica then negotiated a
witten agreenent designed to provide continued protection and nai ntenance of the
Cosumes R ver fishery, which the court descri bed:

[T]he parties agreed upon six detailed conditions regul ating the anount and
peri ods of diversion. These conditions constituted a detailed fornula for
w thdrawal of water that were [sic] keyed to seasonal dates, to naxi numand
mninumtotal flows in the river, and to the manner of neasurenents of the
flows. The formula al so provided for continuing jurisdictionin the Board to
nodi fy the mninumfisheries' flows requirenments to

™ M. Charles M Harris, Uhit Chief, Permit and Processing, Sate Veéter Resources
Gontrol Board, Dvision of Vter Rghts, estinates that the Departnent of H sh
and Gane has filed protests in approxinmately 70 or 80 percent of recent water
rights applications. (Personal Communication, Nov. 7, 1977).

0 Cal. Water Code Section 1243 (Vést Supp. 1977).

B Bank of Anerica v. Sate Water Resources Control Board, 42 Gi. App.3d 198, 211,
116 Cal. Rptr. 770 (1974).
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conformto such subsequent determinations as, periodically, the
Board m ght nmake to assure fish protection. *

The parties agreed to have the Board include the terns of the agreenent in the
permt. In exchange, Fish and Gane withdrewits protest of Bank of America s
appl i cation. The Board deci sion then incorporated the terns to which the parties
had agr eed.

The court stated that Fish and Gane's judgnent in the protest and
negoti ati on mechanismis "entitled to great weight":

Charged with the statutory obligation, Fsh and Gane is the guardian

and custodi an of the public's deep and continuing interest in the

fish and gane resources of the state. It has the collective

experience and expertise to make the essential determnations in the

techni cal areas of water flows and fish nai ntenance. *®
The court pointed out, however, that agreenents FH sh and Gane nakes wth applicants
in exchange for withdrawing its protests are not binding on the Board, ™ even
though the Board general |y does incorporate the agreenents as permt and |icense
condi tions.

A though F sh and Gane uses this protest and negotiati on nechanismto satisfy
Wit er Code Section 1243, nothing in that section expressly requires the use of
fornmal protests. The | anguage of Section 1243 nmay all ow Fi sh and Gane great er
leeway in howit reports its recommendations and findings to the Board than it has
used, since the section does not explicitly limt FHsh and Gane's reports to cases
in which an application has been filed. F sh and Gane apparent|y coul d provide the

Board with a sel ected streamor systenatic statew de eval uation of water needs for

fish and wildlife preservation and
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enhancenent to satisfy the requirenents of Section 1243.% |f Fish and Gre felt
its further participation were required in response to a particular application, it

could then followits present protest and negotiati on procedure.

2) Qiticisns of the Procedure

Commentators and Fish and Gane itself criticize the current protest and
negoti ati on procedure. (he author notes that a "case-by-case procedure does not
allowa determnation [of instreamuse needs] until a project has been fully
pl anned and a specific applicant is before the Board ...." ™ As aresult, "the
extent of the reservation on a case-by-case basis wll necessarily be deternmined by
weighing the utility of the specific project against the val ue of the instreamuse
i nstead of basing such reservation on general public policy ...."% This raises

the problemthat "it is difficult for noneconomc uses based on such policy to be

broadl y consi dered. "

% F sh and Gane has stated that it shoul d enbark upon "a program surveying the
significant streans throughout the Sate of California, ascertaining what type
of mnimumflows are required to preserve the existing fishery resources, and
then file an application to appropriate such water to that beneficial use.”
Gilifornia Departnent of Fsh and Gane, Menorandumin Support of Its Application
to Appropriate for InstreamUses, 9 (Jan. 16, 1976). See discussion of the
Ful l erton case at page 63, bel ow

The Board' s use of Fi sh and Game recommendations and fi ndi ngs woul d be
governed by 23 Cal, Admn. Code Section 733(e) which states, in part: "Before
subm ssion of a natter for decision, official notice may ... be taken of any
general |y accepted technical or scientific matter within the board s special
field, provided parties present at the hearing shall be inforned of the matters
to be noticed, and those natters shall be noted in the record, referred to
therein, or appended thereto. Such parties shall be given a reasonabl e
opportunity to request to refute such officially noticed technical or scientific
natters by evidence or by witten or oral presentation or authority, the ranner
of such refutation to be determned by the board. "

ﬁ Robi e, Mudernizing State Vter Rghts Law, 1974 Uah L. Rev. 760, 770 (1974).
| d.
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F sh and Gane has three nain criticisns of the present procedure.
The first concerns the point in tine Fsh and Gane enters the pl anni ng

and deci si on- naki ng process:

[Bly the tine any federal or state or |ocal agency applies for an
appropriative water right, that agency has al ready determned the
scope and size of the project and how much water it needs. The
Departnent of Fish and Gane is then cast in the rol e of ascertaini ng
how nuch they can sal vage fromthe proposed project. There is no
real objective approach permtted in the current systemwhere the
Departnent nust be the protestant.®

The second criticismrelates to hites States v. California *® The Whited

Sates is "the largest dambuilder, diverter and exporter of water in the Sate of
Glifornia", but is not subject to the terns and conditions the Board i nserts under
the CGalifornia appropriative permt system including those suggested by FH sh and
Gane. ¥

The third criticismfocuses on the problemthat the use of permt and |icense
terns and conditions "provides little if any pernanent protection to fish and
wildlife...."" Even if the Board requires certain by-pass flons or rel eases from
storage as a result of FHsh and Gane' s recormendati ons, instreamprotection nay not

be ensured:

Thi s by-passed water in nost cases is subject to appropriation
downstreamand becones a target over and over again for other woul d-
be appropriators. This necessitates the Departnent of F sh and Gane
to continual |y protest each subsequent application and nake its case
anew, hopefully with the sane result each tine. F sh and Gane coul d
be successful nine times out of ten and, on

B @Glifornia Departnent of Fish and Gane, Menorandumin Support of Its
Application to Appropriate for Instreamses, 8 (Jan. 16, 1976).

0 hited States v. CGalifornia, 550 F.2d 1239 (9%th dr. 1977), cert. granted, 46
US LW 3373 (No. 77-285, Dec. 5, 1977).

BLE C Fullerton, Drector of the Galifornia Departnent of Fish and Gane, and
CGalifornia Departnent of Fish and Gane v. the Galifornia Sate Vdter Resources
Qontrol Board, "Paintiff Departnent of Hsh and Gane's Brief", 2-3 (filed July
14, 1977), dvil No. 61136, Gal. Super. G., Hunbol dt CGounty, Novenber 3, 1977.

192 Id
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the tenth water application, |ose. Thus, nine out of ten
wns could result inthe total destruction of a streams
fishery resource.

c. Types of Provisions Used to Protect and Enhance | nstream Uses

1) Instream F ow Requirenents

The Board' s series of decisions concerning i nstreamuse needs on the Russi an
Rver is one exanple of its inposition of instreamflow requirenents as permt
terns and conditions.™ In Decision 1030, the Board issued pernits to certain
water districts and a nunicipality for direct diversion and storage of Russian
Rver water. The Board nade the districts' permts subject to a "Sipul ation and
Agreenent” between the Sonona Gounty H ood Gontrol and Véter Conservation District
and the Departnent of Fish and Gane.'® The stipulation set mninumflows for the
preservation of fish life of 25 and 125 cubic feet per second (cfs) in two reaches
of the river, and a mninmumflow of 150 cfs in a third reach, for both protection
of fishlife and recreation.™ The Board found that "the aforesaid flows for
protection and nai ntenance of fish life and for recreati onal use are reasonabl e and
inthe public interest ....¥

S nce the Board issued Decision 1030 in 1961, Hsh and Gane has consistently
requested and the Board has consistently inposed in other permts conditions

preserving streamflows of 25, 125, and 150 cfs in the three Russian

28 d.

M California State Water Resources Control Board, Decision No. 1030 (Aug. 17,
1961), Decision No. 1110 (Feb. 21, 1963), Decision No. 1142 (Aug. 26, 1963), and
Deci sion No. 1266 (Feb. 15, 1967).

¥ California State Witer Resources Control Board, Decision No. 1030, at 47-48
(Aug. 17, 1961).

% 1d. at 37.

¥ d.
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R ver reaches.™ Fish and Gane and the Board use the fol lowing term

For the protection and preservation of fishlife and the
mai nt enance of related recreational uses, permttee shall
divert only fromthat portion of the streanil ow exceedi ng

cubi c feet per second as recorded at the nearest
U S Geological Survey Gaging Station on the river.

150 cubic feet per second - Coyote Damto Vehl er |ntake
125 cubic feet per second - VWhler Intake to Pacific Ccean™

The anount of water which can be diverted is thus determned by the armount
of water available in excess of the minimumflow @

2) Requirenents for the Rel ease of Stored Witer®

e comment at or has succinctly expl ained the need for requiring the

rel ease of stored water for instreamprotection and enhancenent :

Especially in the Wst, many streans virtually dry up in the late
surmer and fall and even reservation of all the water [naturally
flowng] inthe streammay be insufficient to naintain fishery
resources or to permt recreation. To overcone this difficulty in
CGalifornia, the State Water Resources (ontrol Board ... has required
an applicant seeking a permt to divert and store water to rel ease a
portion of the stored water during certain tinmes of the year to
protect and enhance instreamuses when natural flows are low The
required

18 See e.g., Galifornia State Water Resources Control Board, Decision No. 1266
(Feb. 15, 1967). This consistent agreenent appears to constitute a de facto
reservation of instreamflows for the particul ar Russian R ver reaches.

® Glifornia Departnent of Fish and Gane, Protest, Water R ghts Application No.
24935, filed Sept. 7, 1976.

2 The Sononma County Flood Control and Vdter Conservation Ostrict had originally
proposed "to 'appropriate’ 125 cfs by sinply allowng that amount of the flowin
the river to remain undi sturbed for the benefit of recreational facilities.”" To
the extent the District's applications were for this purpose, they were not
approved. The Board stated: "An essential elenent of a valid appropriation of
water is physical control, akin to possession.” Galifornia Sate Véter Resources
Gontrol Board, Decision No. 1030, at 30 (Aug. 17, 1961).

XL Thi s di scussi on focuses on requirenents for rel eases that the Board i nposes.
Water Code Section 1242.5 is outside this di scussion because it allows
appropriations to be nade for the purpose of voluntarily rel easing water for
water qual ity purposes:

The Board, subject to the provision of Section 100 and whenever it is
inthe public interest, nay approve appropriation by storage of water to
be rel eased for the purpose of protecting or enhancing the quality of
ot her waters which are put to beneficial uses.

Cal, Véter Code Section 1242.5 (Vest 1971), Section 1242.5 rel eases to
protect or enhance water quality can serve to protect and enhance fish,
wildlife, and other instream uses.
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rel ease of the water which would otherw se be used by the
applicant for his own purposes, is a reasonable condition for
the privilege of diverting a public resource.*?

Board regul ation 763.5 states that the Board has the authority to
"require rel eases of water diverted and stored whenever such rel eases are

determned by the board to be in the public interest." The Board may exercise
this authority in conjunction with applications to appropriate water,
"including prescribing or nodifying pernit terns and conditions."*® However,
once a permt is issued without a rel ease requi renent and constructi on has
begun, or a "substantial financial coomtnent for construction” has been nade,
the Board can only require a "rel ease or bypass" if the permttee agrees or if
the Board had expressly reserved jurisdiction to require such bypass or rel ease
at the tine the permt was issued.®

If either an applicant or permttee objects to a rel ease or bypass
requirenent, the Board nust hold a hearing and nake findi ngs. The Board
nust take into consideration:

(1) the basis of any recommendation of the Departnent of F sh and

Gane pursuant to VWater CGode Section 1243; (2) whet her such rel eases

are necessary to rmaintain or enhance beneficia uses or to neet water

guality objectives in the relevant water quality control plan; (3)

the probabl e effect of rel eases upon the applicant's proposed

project; (4) evidence to assist in the preparation of dry and

critical year relief provisions related to rel eases; and (5) any

ot her issues which may be relevant to the appropriateness of a
rel ease requirenent. *®

%2 Robi e, Mbdernizing Sate Water Rghts Law, 1974 Wah L. Rev. 760, 771 (1974).

X6 23 Cal. Admin. Code Section 763.5(a).

223 Gal. Admin. (ode Section 763.5(b). The neaning of "bypass" in this sectionis

not clear. Section 763.5(b) adds that (b) does not apply to the Board' s

continuing jurisdiction authority (23 Cal. Admn. Gode Section 761) or to the
Board' s authority to revoke permts (Cal. Véter (ode Section 1410 et seq. (Vést
1971)), and does not apply to "actions required to inplenent” the Wt ershed
Protection Act (Cal. Water Code Section 11460 et seg. (Veést 1971)) and the Delta
Protection Act (Cal. VWater Code Section 12200 et seq. (VWést 1971)).

2 23 Cal. Admin. Code Section 763(c). Subsection (d) adds a provision for

reduci ng rel eases during dry and critical years.
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Regul ation 763.5 was filed in 1975. Prior to 1975, the Board required

rel eases fromstorage under its police power authority in three of its nost

inportant decisions: The Delta Decision,® the Loner Anerican Rver Decision, @ and

the New Mel ones Deci sion. ®® Rel ease requirenents i n these decisions were for the

protection and enhancenent of various instream uses.

206

207

Galifornia Sate Wter Resources Gontrol Board, Decision No. 1379 (July 1971).
In Qctober 1971, a suit was filed to set aside Decision 1379 (Central Valley
East S de Project Assn., et al. and Kern County Wter Agency, et al v. Sate
Wit er Resources Control Board, dvil Nos. 2582 and 2583, US Ost. @. (ED
Cal.)) and in January 1972, the court issued an injunction preventing

i npl enentation of Decision 1379 until the case was decided. (Decision 1379 had
rescinded an earlier decision, Decision 1275, which, as a result of the

i njunction, becane operative again). In Septenber 1976, the court nodified the
order enjoining the use of Decision 1379, to allowthe Board to use the Decision
1379 evidentiary record in the Delta water rights hearings. Al proceedings in
this case were stayed in July, 1974, until United States v. Galiforniais
resol ved (550F.2d 1239 (9th Gr. 1977), cert. granted, 46 USL W 3373 (No. 77-
285, Dec. 5, 1977)). A second case which seeks to require the Central Valley
Project to be operated in conpliance with Board Decisions 1379, 1400, 1407 and
1422 has al so been stayed until final disposition of Lhited Sates v. Glifornia
(CGalifornia v. Mrton, Avil No. S2924, US Dst. . (ED CGl.) filed June
1973).

Gilifornia Sate Witer Resources Gontrol Board, Decision No. 1400 (April 1972).
In June 1972, a suit was filed to set aside Decision 1400 (San Joagui n Gounty
Hood Gontrol and Witer (onservation District v. Sate Witer Resources Gontrol
Board, dvil No. 730, US DOst. G. (ED Gl.). Al proceedings on this suit
were stayed pending the outcone in United States v. Galifornia, 550 F 2d 1239
(9th dr. 1977), cert. granted, 46 US L W 3373 (No. 77-285, Dec. 5, 1977).
California State Witer Resources ontrol Board, Decision No. 1422 (April 1973).
In Gctober 1973, the Uhited States filed Lhited Sates v. Glifornia, Gvil No.
3014, US Dst. . (ED CGil.) to void Decision 1422 in part and to declare
that the US Bureau of Reclanation's water rights are not subject to Board
regul ation. The district court granted summary judgnent to the Lhited Sates in
Cct ober 1975 (403 F. Supp. 874). The Nnth Qrcuit CGourt of Appeals affirnmed in
August 1977 (550 F.2d 1239). The State Water Resources Gontrol Board filed a
petition for certiorari wth the Lhited Sates Suprene Gourt in August 1977, and
certiorari was granted (46 U S. L. W 3373, No. 77-285, Dec. 5, 1977).
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a) The Delta Decision

The Delta Decision inposed terns and conditions, in furtherance of the
Board's reserved jurisdiction, on water rights permts for the federal Central
Valley Project and the State Wter Project diversions fromthe Sacrament o- San
Joaqui n Delta. The Board had reserved jurisdiction "to establish or revise
conditions for salinity control, for protection of fish and widlife and to
coordinate terns of the various pernits for the two projects."® The Board set
"Sate Delta Sandards" for the protection of beneficial uses in the Delta and for
the protection of fish and wildlife, and required that:

Permttees ... maintain, either by a discontinuation of direct diversion
at the project punps [in the Delta] and/or by rel ease of natural flow or
water in storage, water quality in the channels of the Delta equal to or
better than those enunerated in the State Delta Standards. ?°

The Board had concl uded t hat:

O the basis of legislative policy declarations and the Board' s
statutory powers to condition permts so as to best devel op, conserve
and utilize in the public interest the water sought to be appropriated,
it may not only require the project operators to refrain from
interfering wth natural flowrequired for proper salinity control and
for fish and wildlife inthe Delta, but al so provide a reasonabl e
quantity of water that has been conserved by storage under authority of
their permts for these purposes.

b) The Lower Amrerican R ver Decision

The Board adopted the Lower Anerican R ver Decision pursuant to its reserved
jurisdiction, inthis case to formulate "terns and conditions relative to flows to

be mai ntai ned from Auburn Dam downstreamto the nouth

2 California Sate Witer Resources Gontrol Board, Decision No. 1379, at 6 (1971).

20 1d. at 52
2 1d. at 15-16. The Board added that it "does not address itself to the subject of

‘repaynent of costs of enhancenent of fish and wildlife but, hopefully, the
Legi slature and the Congress will give high priority to this natter."
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of the Anerican Rver for recreational purposes and for protection and enhancenent
of fish and wildlife."?* A the tine the Decision was witten, the Bureau of
Recl amati on was not nmaki ng naj or deliveries of Fol somproject water. Summer flows
in the Lower Anerican fromN nbus Damto the Sacranento R ver were |arger than
under natural conditions as a result of power production rel eases from Fol som Dam
and upstream private dans.?® The Board noted that augnented sunmer flows woul d be
avai l abl e until denmand for water fromthe Auburn-Fol somSouth Project devel ops:
"[T]he Bureau will be able for nany years to nake rel eases fromN nbus Damof the
flows ... needed for fish and wildlife and for recreational purposes w thout
inpairing its ability to neet the full requirenents of the Fol som South service
area via the Fol som South Canal ."#*

The Board suggested that, when Lower Anerican instreamflow needs and the
needs of the Fol somSouth Canal service area eventual ly do conflict, water coul d
be noved to the canal service area by an alternative route that woul d nai ntain

Lower Anerican flows, instead of taking water directly south

22 California State Water Resources Control Board, Decision 1400, at 1 (1972).
Qurrently, provisions for the Lower Anerican Rver and the requirenents of the
Lower Anerican R ver Decision are the subject of negotiations involving the
Bureau of Reclamation, Departnent of Vater Resources, State Véter Resources
Control Board, Departnent of Fish and Gane, Uhited States Fish and Wldlife
Service, the County of Sacranento, and several utility districts, water
districts, and environnental groups. A draft "Menorandum of Understandi ng on
Lower Amrerican R ver Hows and Fol som South Service Area" is the focus of
conti nuing negotiations for fish protection and enhancenent on the Lower
Anerican, Cal averas, Mdkel ume, and Cosummes Hvers. See discussion at page 95,
bel ow

23 1d. at 16.

24 1d. at 21.
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fromN nmbus Damvi a the Fol som South Canal . The Bureau coul d al |l ow the water to
fl ow down the Lower Anerican to the Sacramento R ver and then bring it back from
further down the Sacramento R ver, via the proposed "Hood-Qay connection®, to the
| oner reaches of the Fol som South Canal . %

The Bureau of Reclamation anticipated that in 15 or 20 years, it woul d need a
Hood-Q ay facility to punp Sacramento R ver water to the Fol som South Canal to
provi de additional supplies for the East S de Project if it is authorized. The
Board found that the Hood-Qay facility may be required for the separate purpose of
continuing N mbus Damrel eases for fish, wildlife, and recreation needs.#®

The Board ordered the Bureau to naintain flows in the Lower American Rver for
nai ntenance of fish and wildlife of not less than 1,250 cfs fromQrtober 15 to July
15 and 800 cfs for the rest of the year. The Board required flows for recreationa
purposes of not |ess than 1,500 cfs fromMy 15 to Gctober 14 each year. If there
is an inadequate supply of project water in a year, the recreation flow can be
reduced or elimnated to prevent cutbacks in delivery for irrigation in the Fol som
Sout h service area. The Bureau can reduce fish and wildlife flows and irrigation
del i veries proportionally.?

The Board al so required that:

After conpl etion of a Hood-d ay connection, no reduction in [fish and

wldlife or recreation] flows shall be nade ... which will result in

Anerican Rver flowinto the Sacranento R ver |ess than the concurrent

supply of water fromAmerican R ver to any areas whi ch can be served
t hrough a Hood-d ay connecti on. 28

#5>1d. at 17. See discussion of Environnental Defense Fund v. East Bay Mini ci pal
Uility Dstrict at page 81, bel ow

25 1d. at 21.

27 Galifornia Sate Witer Resources Gontrol Board, Qder Qarifying Decision 1400
(May 1972). The Board continued its reserved jurisdiction Decision 1400, at 22,

2 Glifornia Sate Witer Resources Control Board, Decision 1400, at 23-24 (1972).
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The Lower Anerican R ver Decision thus not only protects instreamfish, wildlife,
and recreational uses, but also firmy states that where water can be |eft
instreamto facilitate a greater nunber of beneficial uses and still neet project

dermands, it should be | eft instream?®

c) The New Mel ones Deci si on

In the New Mel ones Deci sion, the Board considered the Bureau of Reclamation' s
applications to appropriate water fromthe Stanislaus Rver. Whlike the Delta and
Lower Anerican R ver Decisions, the Board acted here to protect both upstreamand
downstreaminstreamuses. The central factor in the Board' s decision was its
determnation that, although there was "unappropriated water available to satisfy
the denmands of the project as proposed ... the Bureau has no definite plan as to
when or at what specific |ocations project water will be used for consunptive

pur poses outside the four basin counties ..."; the Bureau

has suffi ci ent

surplus water fromother sources to neet future increased demands outside these
counties for a long period of years."? The Board decided not to issue permts for
use of water outside the four Stanislaus R ver basin counties at that time, but

retained jurisdiction over the permts for the purpose of approving
increnental appropriations for consunptive use up to the quantities covered by the

appl i cations when the need for the water is substantial."?

29 Al though the Board's reserved jurisdiction only enconpassed Bureau of
Recl amation permts related to the Auburn Dam and not to Fol som proj ect
permts, the Board had to consider the operation of the series of projects
i nvol ving the Arerican R ver, including Fol somReservoir and N nbus Dam whi ch
are federal projects downstreamfrom Auburn Dam and several upstreamprivate
hydr oel ectric projects.

2 Glifornia Sate Witer Resources Control Board, Decision 1422, at 26 (1973).

#Z1d. at 26-27.
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The Board found that the "public interest requires that the use of the
Sanislaus Rver for Witewater boating, streamfishing and wildife habitat be
protected to the extent that water is not needed for other Zbeneficial uses." Qe

conment at or renar ked: . the Board insisted that the river not be destroyed until
it was necessary to do so. Inthis sense, DI422 is only a stay of execution "? The
Board' s | anguage appears, however, to be equivocal with regard to the future of
upstreamuses. On the one hand, the Board speaks of "deferring significant inpair-
nment of upstreamrecreational values until a need for other uses is
denonstrated."? (n the other hand, the Board states that it wll allowincreased
storage for consunptive uses only when the permttee has firmdelivery cormtnents
and "the benefits that will accrue froma specific proposed use wll outwei gh any
danage that would result to fish, wldlife and recreation in the watershed above
New Mel ones Dam.... "#
The Board aut hori zed rel eases of 98,000 acre-feet per year for fish and

w ldlife preservation and enhancenent and additional storage to provide rel eases

for water quality control purposes.? The Board noted that the

2 d.

23 McHugh, Allocation of Witer from Federal Recl amation Projects: Can the Sates
Deci de?, 4 Ecology L.Q 343, 357 (1974).

2 California State Witer Resources Control Board, Decision 1422, at 28 (1973).

2 |d. at 18, 30. The Board recogni zed that hydroel ectric power generation woul d be
a beneficial use of project water, but it al so recogni zed that storage for power
pur poses woul d conflict wth preservation of upstreamrecreational uses by
inundating a portion of the river. The Board [imted storage for rel ease for
power generation to the amount it authorized for rel ease for other purposes—
downstreamflows for fish and wldlife preservation and enhancenent, recreation,
and water quality control. (1d. at 27).

2 1d. at 30-31. Release of the 98,000 acre-feet is to be at a rate specified by
the Departnent of F sh and Gane, and rel eases for water quality control purposes
are to be scheduled to maintain the regional water quality control board s basin
pl an obj ecti ves.
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Department of Fish and Gane had revised its rel ease recomnmendati ons substantially
to 267,000 acre-feet per year for the Sanislaus Rver fishery, plus an additional
50, 000 acre-feet per year for Delta fishery needs.® A though the Board retained
the 98,000 acre-feet per year figure, it reserved jurisdiction over the Bureau's
permts "for the purpose of revising water rel ease requirenents for water quality
obj ectives and fish rel eases and for establishing dry year criteria pursuant to
studies to be conducted by the permttee and other parties in an effort to better
define water needs."?

These terns and conditions on federal permts are under the cloud of the

United States v. California case, which is discussed below ? Wited Sates v.

California is now pending before the hited Sates Suprene Court.

3) Fish Bypass and Fi shways Requirenents

The Fish and Gane Code provides a third Board power used to protect and
enhance i nstreamuses. Section 5937 of that code requires the owner of a damto
allowsufficient water at all tinmes to pass through a fishway or over, around, or
through the dam"to keep in good condition any fish that nay be planted or exist

bel ow t he dam #

Id. at 20.
Id. at 32.
Lhited States v. California, 550 F.2d 1239 (9th Qr. 1977), cert. granted, 46
- US LW 3373 (No. 77-285, Dec. 5, 1977).

| d.
Bl CGl. Fsh and Gane Gode Section 5937 (Wést 1958). The section adds that: During
the mnimumflow of water in any river or stream pernission nay be granted by
the departnent to the owner of any damto allow sufficient water to pass
through a culvert, waste gate, or over or around the dam to keep in good
condition any fish that nay be planted or exist bel owthe dam when, in the
judgrment of the departnent, it is inpracticable or detrinental to the owner to
pass the water through the fishway.

B BN
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In 1975, the Board adopted Regul ation 762.5, "in conpliance wth"
Section 5937, which inserts the followng termin all permts for diversion of
water by neans of a damwhich "do not contain a nore specific provision for the

protection of fish":

[T]he permttee ... [nust] allowsufficient water at all tines to pass
through a fishway, or in the absence of a fishway, allow sufficient
water to pass over, around, or through the damto keep in good condition
any fish that may be planted or exist bel owthe dam....*

The Regul ation al so provides that:

In the case of areservoir, this provision shall not require the passage

or release of water at a greater rate than the uninpai red natural inflow

into the reservoir. >
The actual and potential effect of this section and regulation is not settled. In
projects for which Fsh and Gane has foreseen potential significant inpacts on fish,
it has worked out agreenents that provide for fish protection: Hsh and Gane has not
used Section 5937 or Regul ation 762.5 as a sole basis for protecting fish.® If
Fish and Gane failed, for sonme reason, to protest a water right application, it
mght then rely on those provisions for instream protection.®

2 23 Cal. Admin. Code Section 762.5. This section provides for the sane | ow fl ow
arrangenents as Fi sh and Gane Code Section 5937. Cal. Fish and Gane Code
Sections 5946-5947 (Wst 1958) contain interesting provisions concerning only
Mono and Inyo counties (Fish and Gane D strict 4-1/2). These sections declare
that no right to appropriate water may be granted unl ess the permt or |icense
is conditioned on conpliance with Section 5937, and that no rel eases from
storage will be allowed "in varying flows in such a nanner as to destroy fish
l'ife bel ow such rel ease.”

233 1d.

4 Communi cation with M. Charles K Fisher, Associate Fishery Biologist,
California Departrment of Fish and Gane, Dec. 28, 1977.

# |d. Fish and Gane al so might rely on these provisions if its protest were
unsuccessful in obtaining an adequate permt term The effectiveness of these
provisions is also limted. A nost, they can only require bypass of inflow
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AGlifornia Attorney General's opinion issued in 1951 interpreted Section
5937 very narrowy. It stated that the section "is not a reservation of water for
the preservation of fish life" but only a requirenent that water that is not needed
for donestic and irrigation purposes be rel eased to support fish life bel owthe dam
and "not be wastefully withheld."? |n 1974, however, the California Attorney
General rejected this earlier interpretation, which "nullifies Section 5937 as a
fishery protection neasure."? Fishery protection was the "clear |egislative
intent" of the section, and the earlier view"can no longer stand in the |light of
current state policy expressing the urgency of preserving Giifornia s inportant
fishery resources."? The Attorney General stated that Section 5937 is "an
enactnent by the state in carrying out its trust responsibility to preserve fishery
resources | eaving the beneficial use to the people."?

e comrentator concluded that the later Attorney General's opi ni on
interpreted Section 5937 to nmean that "every appropriation is subject to a
condition that sufficient water to neet the needs of existing or future fisheries
nmust be reserved for that purpose."?® Athough that conmentator feels that Section
5937 is useful, he notes that because no definite standards are set, enforcenent

nmay be difficult after diversion and investnents have been nade and t hat

"recapture” of water under Section 5937 would al so be difficult.?*

% 18 ps. Cal. Atty. Gen. 31, 37 (July 23, 1951).

% 57 ps. Cal. Atty. Gen. 577, 582 (Nov. 11, 1974).

) d.

2 1d. at 582-83. See discussion of the public trust doctrine at page 6, above.
0 Robi e, Mbdernizing State Water Rghts Law 1974 Uah L. Rev. 760, 770-71 (1974).
#1d. at 771.
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d. Restrictions on the State Water Resources Control Board' s Terns

and Conditions Authority with Respect to Federal Projects

--Uhited Sates v. CGalifornia

The federal -state relationship is generally outside the scope of the

Coomission's nandate. A brief overviewof the status of United States v.

Californi a® is necessary, however, because of the inportance of the Board permit
and license terns and conditions for instreamprotection and the very |arge
percentage of the State's water held by the Uhited Sates.

The Lhited States responded to the Board s New Mel ones Decision by filing

Uhited States v. California, challenging the State's authority to condition water

rights permts issued to the Bureau of Reclanation pursuant to California | aw #®
The Lhited Sates asked the court to declare that the Board s conditions are void
and that the Bureau of Reclanation has no duty even to apply for a Board permt,
but can unilaterally appropriate unappropriated water for use in any federal

recl amation project.* (One authority concl uded:

Thi s response appears to be notivated by the fear that inpl enentation of
the Board' s decisions woul d have two naj or consequences for the federal
governnment. Frst, the benefits to be realized fromthe projects wll be
reduced, as water that is required to be rel eased under D1379 and D1400
or that is refused for storage under D422 wll not be available for the
irrigation, municipal, and power uses envisioned by the Bureau.
Secondly, the Board s decisions would result in a financial loss to the
federal governnent as no mechani smexists at present to reinburse the
Bureau for water rel eased for recreation, fish and wldife enhancenent,
or water quality.

2 hited States v. California, 550 F.2d 1239 (9th Qr. 1977), cert. granted, 46
US LW 3373 (No. 77-285, Dec. 5, 1977).

* \hited Sates v. Galifornia, Avil No. S3014 (ED Gl., filed Gt. 15, 1973).

 \hited Sates v. Galifornia, 403 F. Supp. 874, 877 (ED. Cal. 1975).
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This loss of revenue would threaten the financial viability of the

project and woul d have the effect of forcing the federal governnent

to subsidize the benefits to California s environnent.*

In the "MacBride Decision”, the federal district court granted the Lhited
Sates the declaratory relief it sought. The court held that the Lhited Sates "can
appropriate unappropriated water" for reclamation projects and that the United
States nust apply to the Board for "a determnation by that Board of the
avai lability of unappropriated water", but that this requirement is only "in
accordance with comty."* The Board nust grant an application "if unappropriated
waters are avail abl e"; the Board cannot inpose any terns and conditions on permts
issued to the Lhited States; and, the Board's New Mel ones Decision is void. %

The Nnth Grcuit Court of Appeals affirmed the district court judgnent in
all but one respect. It is not a matter of comty, but is a requirenent of |aw
that the hited States "conply with the forns of state law including application
to state water boards where necessary ... to enable the state to determ ne,
according to its law whether there is sufficient unappropriated water avail abl e

for the project ... and ... to give notice to

# McHugh, Allocation of Water From Federal Reclamation Projects: Can the
States Decide?, 4 Ecology L.Q 343, 353 (1974).

# hited States v. Galifornia, 403 F. Supp. 874, 902 (ED GCal. 1975). See
di scussi on of the unappropriated water - water available for appropriation
distinction at page 32, above. "Comty" is described in Judge Vel | ace's partial
dissent in the Gourt of Appeal s’ decision as "a concept of deference and
voluntary action”, and he points out that "to use such a concept as a basis for
requiring affirmative federal action seens peculiarly incongruous.” ULhited
Sates v. Galifornia, 550 F.2d 1239, 1244 (9th dr. 1977).

247 |d
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the state of the scope of the project."*® The Uhited States Suprene Court has
agreed to hear this case.*

3. Mdifying Permt and License Terns and Conditions

The Board has several sources of jurisdiction to nodify permt and |icense
terns and conditions: Wen it reserves jurisdiction over a permt; when a permt
contains a continuing authority term when a permttee or |icensee proposes to
change his place of use, purpose of use, or point of diversion; and when a
permttee requests an extension of tine. The Board can inpose provisions for the
protection and enhancenent of instreamuses when it nodifies permt and |icense
terns and conditi ons.

The Board' s Delta and Lower American R ver Decisions are exanpl es of the
Board's use of reserved jurisdiction to set terns and conditions in existing
permts for instreamneeds.? The Wter Code provides that the Board nmay reserve
jurisdiction to change, add, or delete permt terns and conditions where thereis
not sufficient information available and a period of actual operation is needed to
obtain information, or when an applicationis for only a part of a project and the
terns and conditions on all project pernits nust be coordinat ed. *

The concept of reserving jurisdiction in order to be able to respond to and

eval uate post-project effects on fisheries and wildlife is al so

# hited States v. Galifornia, 550 F.2d 1239, 1242-3 (9th dr. 1977),
cert. granted, 46 U S L W 3373 (No. 77-285, Dec. 5, 1977). The |l aw that
requires conpliance is Section 8 of the Reclanation Act of 1902 (32 Sat. 388,
now 43 U S.C Section 383).

# hited States v. CGalifornia, 550 F.2d 1239 (9th Qr. 1977), cert. granted, 46
USLW 3373 (No. 77-285, Dec. 5, 1977).

0 CGalifornia Sate Witer Resources Control Board, Decision No. 1379 (July 1971),
and Deci sion No. 1400 (April 1972).

AL Cal. Witer Gode Section 1394 (Wést 1971). The Section provides that jurisdiction
shall be reserved only for so long as the Board finds it to be "reasonably
necessary”, and never after a license is issued.

59



inportant. The Board reserved jurisdiction inits New Ml ones Decision in part to
provide time for further study of instreamneeds. The Board required rel ease of up
to 98,000 acre-feet per year for fish and wildife naintenance,® but continued its
reserved jurisdiction "to later revise the rel eases for preservation and
enhancenent of fish and wildlife upon review ng the results of further studies...
proposed by the Bureau and agreed to by the Departnent of Fish and Gane.">®
Since 1973, the Board has inserted a continuing authority termin all
permts, as well as in pre-1973 permts where the permttees request tine
ext ensi ons. ® ontinuing authority enconpasses "all rights and privileges" under a
permt or |icense, "including nethod of diversion, nethod of use, and quantity of
wat er diverted."? The Board's continuing authority is ainmed at enforcing the
Gonstitutional and statutory prohibition agai nst waste and unreasonabl e use,
nmethod of use, or nethod of diversion of water.® The Board may not take any
action pursuant to its continuing authority wthout determning, after notice and
an opportunity for hearing, that a specific requirenent is both appropriate and
physical ly and financially feasible.® Continuing authority may affect instream
needs to the extent that the Board nay inpose "specific requirements over and
above those contained in ... [the] permt with aviewto nmnimzing waste of water

and to neeting the reasonabl e water requirenents of permttee wthout unreasonabl e

CGalifornia Sate VWter Resources (ontrol Board, Decision 1422, at 30 (1973).
CGalifornia State Water Resources Control Board, Decision 1422, at 21 (1973).
23 Cal. Admn. Code Section 761(a).

I d.

Cal. Const. Art. 10, Sec. 2; Cal. Water Code Section 100 (Vest 1971). See
di scussion of instreamuse protection under CGal. Gonst. Art. 10, Sec. 2 at page
77, bel ow

723 Cal. Admin. Code Section 761 (a).

BHEEHR
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draft on the source."? Reducing the draft on the source would result in nore water
being left in the source for instream uses.

Water Code Section 1701 requires permttees and |icensees to obtain Board
permssion for any change of point of diversion, place of use, or purpose of use.?®
The Board will not grant pernmission if the change would injure "any | egal user of
the water involved." ® (ne study suggests that, although traditionally the only
criteria for changes has been whet her other rights have been inpaired.

As states take steps to recogni ze and protect instreamval ues, this
recognition nay take the formof an 'instreamright', which is

entitled to be considered and protected along wth other rights when
changes are proposed whi ch coul d adversely affect instreamval ues.®

The Board has taken instreamval ues i nto account in considering change
petitions. The Board nust give notice of petitions to nmake changes, and protests
agai nst the change can be filed with the Board.® Fsh and Gane has protested change

petitions and has been successful in obtaining conditions for fish protection. ®

| d.

Cal. Water Code Section 1701 (Vest 1971).

Cal. Wter Code Section 1702 (Vést 1971).

Al hited States Fish and Widlife Service, Dewsnup and Jensen, |dentification,
Description, and Eval uation of Strategies for Reserving Flows for Fi sh and
WIldlife, DRAFT, WELUT PRQIECT 23, Phase One at 3-28 (Feb. 10, 1977).

%2 CGal. Witer Code Section 1704 (Wést 1971). A hearing or proceeding in lieu of a
hearing is required if a protest is received.

% See e.g., Galifornia Sate Witer Resources Control Board, Decision 1362 (July

1970). The petitioner requested a change in point of diversion under his permt.

The Departnent of Hsh and Gane protested, and F sh and Gane and the petitioner

agreed to conditions which included provisions for flow nai ntenance rel eases, a

fish ladder, and fish planting.

8 88
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The Water Code al so allows the Board to grant extensions of tinme to
permttees for begi nning or conpleting construction under their permt or for
putting water to beneficial use.® Fish and Gane has protested extension
petitions in an effort to mtigate fish and wildlife |osses, although apparently

no pernits have been nodified as a result.®

® Cal. Water Code Section 1398 (Vé¢st 1971).

%5 Communi cation with M. Charles K Fisher, Associate Fishery Biologist,
California Department of Fish and Gane (Dec. 27, 1977). Fi sh and Gane has a
policy of not protesting extension petitions where a pernmttee has
substantially constructed necessary facilities.
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C Avil Suits to Establish Rghts to Apprppriate for |nstreamUses —
The CGalifornia Trout and Full erton Cases

1. Background of the Cases

Two current cases raise particular problens regarding the appropriability of
water for instreampurposes. In 1973, California Trout, Inc., a private
corporation, submtted an application to the Board for a permt to appropriate
three cubic feet per second throughout the year in Redwood Greek in Marin Gounty.
Its application stated that water woul d not be diverted, but would be allowed to
flownaturally in the creek "for the preservati on and enhancenent of the fish and
wildlife fromwhich Cal-Trout and its nenbers derive beneficial use."® In 1976,
the Departnent of F sh and Gane applied to the Board for a permt to appropriate
from40 to 300 cubic feet per second fromMy to Cctober in the Mattole Rver in
Huntool dt Gounty. H sh and Gane "sought to conserve and protect the val uabl e sal non
and steel head trout resources of the Mattole Rver by attenpting to keep sone of

the water in the Mattole R ver."%®

The Board rejected both applications, stating that under present |aw a

di version or sone formof physical control is necessary for appropriation.®®

% Paintiff's Trial Brief at 2-3, Galifornia Trout, Inc., v. State Wter
Resources, Control Board, Qvil No. 233933, Cal. Super. Ct., Sacranento
Gounty, Nov. 14, 1977.

X Plaintiff's Qpening Brief at 1-4, Fullerton v. State Witer Resources Control
Board, Qvil No. 61136, Cal. Super.C., Hunboldt GCounty, Nov. 3, 1977. The
Mattole Rver is included in the California Protected Vaterways P an.

%8 |etter fromBill Dendy, Executive Gficer, Sate Witer Resources Control Board,
to attorney for CGalifornia Trout, April 17, 1973. Letter fromthe State Vdter
Resources (ontrol Board to C E Fullerton, Drector, Departnent of F sh and
Garre, Dec. 21, 1976.
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In Galifornia Trout, Inc., v. The Sate Wter Resources Control Board® and

Fullerton v. The Galifornia Sate Wter Resources Control Board,®the plaintiffs

sought court orders conpel ling the Board to accept and consider their
applications. The prinary issue was the sane in both cases: Is it possible, under
current Galifornia water rights law to appropriate water wthout either diverting
wat er or having sorme formof physical control of the water?

Both Galifornia Trout, Inc. and F sh and Gane stated that they applied for
an instreamwater right because other existing provisions in Glifornia |lawdo not
adequat el y protect and enhance instreamuses. Galifornia Trout, Inc. decided that
it had to act affirnatively to secure Redwood Qreek's flow because its "continued
ability to derive beneficial use fromthat streamis endangered."** It cited
studies that indicate that the survival of salnon and steel head trout in

Galiforniais threatened, and that Fi sh and Gane "' has not been provi ded

sufficient funds or powers to correct past danmage to spawning streans or funds to

even assure the protection of those resources fromfuture devel opnents.'" 7

 Glifornia Trout, Inc. v. State Water Resources Control Board, Gvil Nb.
233933, Cal. Super. ., Sacranento Gounty, Nov. 14, 1977 [Herei nafter
cited as Galifornia Trout].

OE C Fullerton, Drector of the California Departnent of Fish and Gane, and
CGalifornia Departnent of Fish and Gane v. The Galifornia Sate Vter Resources
Gontrol Board, dvil No. 61136, Gal. Super. G., Hunbol dt Gounty, Nov. 3, 1977.
[Hereinafter cited as Fullerton]. The Departnent of Wter Resources filed an
amcus curiae brief in support of the Departnment of Fish and Gane. The
Associ ation of Galifornia Vter Agencies and the Pacific Legal Foundation filed
ajoint amcus curiae brief in support of the SSate Witer Resources Control
Board. The Qounty of Hunbol dt was allowed to intervene in the case, and filed a
brief in support of the State VWater Resources Control Board.

L Haintiff's Trial Brief at 5 California Trout.

22 |d. at 5-8, citing Advisory Coomittee on Sal non and Steel head Trout
Establ i shed by Assenbly Concurrent Resol ution 64 (1970 Legislative
Session), "Report on California Salnon and S eel head Trout: An
Envi ronnment al Tragedy. "
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F sh and Gane insisted that existing Vter CGode provisions do not adequat el y
protect instreamuses fromthe adverse inpacts of water projects and di versions:
"If the protection afforded by the Water Code were adequate, then F sh and Gane
woul d not have filed this suit."?® In particular, Fsh and Gane argues that, as a

result of Lhited States v. Galifornia, #the statutory appropriation procedure does

not protect instreamuses where the federal governnent applies for unappropriated
water. It suggests that because the federal governnent nust recogni ze prior

appropriative rights, possibly the only way California can "protect its fishery
resources against federal water projects [is] if it recognizes an appropriative

instreamwater right...."?®

2. The Requirenent of Diversion or "Control Akin to Possession"

The Board refused to consider Fish and Gane's and California Trout's
appl i cations because no provision was nade either to divert water fromthe stream
to regulate water within the stream or to exercise sone other formof physical
control of the water. The Board argued that "[a]n appropriative water right is
essentially a possessory right. Wthout possession, evidenced by physical control
of the water, no appropriative right is possible ...."* and that "the courts have
always hel d that sone physical act with respect to the water is necessary."? The

Board quoted a classic authority:

B Paintiff's AQosing Brief at 2, Fullerton. See discussion at page 43, above.

7 nhited States v. CGalifornia, 550 F.2d 1239 (9th Qr. 1977), cert. granted, 46
US LW 3373 (No. 77-285, Dec. 5, 1977).

 Paintiff's AQosing Brief at 5 Fullerton.

7% Defendant's Reply Brief at 2, Fullerton; Brief of Defendants at 3, Glifornia
Trout.

27 Defendant's Reply Brief at 6, California Trout.
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"...awater right under the Arid Region Doctrine of appropriationis a
possessory right, and consummat ed only when the appropriator actually
takes possessi on of the water which he attenpts to appropriate. Hence
one of the essentials is that the appropriator nust construct sone work
or works necessary to take this possession and to conduct the water to
the place where its use to a beneficial purpose is the consunmati ng act
of his appropriation.'?®

The Board argued that possession is the key to a valid appropriation.
Actual diversion fromthe natural channel is not necessary:

A though ... nunerous court decisions speak of an actual diversion of

water froma streamchannel as an essential elenment of the right to

appropriate water, this is true only in the sense that diversion of

wat er supplies the required el ements of domni on and possession. Q her

means nay al so be enpl oyed. #®

The Board di scussed different exanpl es of valid appropriations wthout actual
diversion: Storage of water for stockwater or recreation use; storage of water for
subsequent rel ease for downstream beneficial uses such as recreation and fi sh,
wldlife, and water quality protection and enhancenent; construction and operation

of mlls; and livestock watering.® It concluded that these exanples are all

di sti ngui shabl e fromthe Fullerton and Cal - Trout situations where "the applicant

has no possessory interest in either the water or the surrounding | and."#
California Trout and Fish and Gane urged that California courts have
recogni zed the right to appropriate water for instreamuse since 1855, when the

right of a mll ower to place his water-wheel in a streamwas found to be

28 Defendant's Reply Brief at 5, Fullerton, and Brief of Defendant at 6, Gilifornia
Trout, quoting Kinney on Irrigation and Wter R ghts, 2d ed., Wl. 2, at 1240
41 (1912).

20 Defendant's Reply Brief at 9, Fullerton.

0 |d. at 9-11. The Board stated that, wth regard to appropriation for |ivestock
watering, the ownership of the land wth the consequent right of access to the
wat er supplies the necessary possessory right...."

A d. at 11.
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a valid appropriation.® California Trout argued that the mll| cases denonstrate
that a person can appropriate instreamflow sinply by putting the fl ow of water to
beneficial use,” and that the coomon | aw does not require diversion or possession
or control . ®

California Trout devel oped the argunent that an appropriative right is not
"essentially a possessory right" and that it does not depend on possessi on or
control .® A person can acquire a property right wthout "possessing" or
"“controlling" a tangible thing: The lawcalls this type of property right an
"incorporeal hereditanment." By definition, a person cannot tangi bly "possess" or
“control" an incorporeal hereditament. An appropriative water right is such an

i ncor por eal her edi t anent : 2

This derives fromthe fact that one cannot gain any nore than
the right to the usufruct of a stream The usufructuary right is
the right to take the benefits of a flow ng, ever-changi ng streamof
water. It is not the right to a specific portion of the corpus of
the streamat a particular point in tine The appropriative right is
the right to the use of the flowng stream not to any particul ar
parcel of water. The use cannot be grasped. It is intangible-an
i ncor por eal heredit anent . %

California Trout al so argued that the cases do not support the Board' s

contention® that ownership of the | and through which water flows supplies

Z Paintiff's Trial Brief at 19-27, California Trout, citing Tartar v. The Soring
Qeek Wter and Mning Co., 5 Gal. 395 (1855); Paintiff's (Qpuening Brief at 22-
26, Fullerton.

B Paintiff's Trial Brief at 24-25, California Trout. Plaintiff inplied in a

footnote that the "instreamstockwatering" cases, "aesthetic enoynent” cases,

and "natural overflow' cases al so provi de exanpl es of instreamappropriations
where the key factor was beneficial use.

Plaintiff's Trial Brief at 28-34, California Trout.

Id. at 34.

See discussion at page 8, above.

Plaintiff's Trial Brief at 36-37, California Trout.

Brief of Defendants at 11, California Trout.

BYBER
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the necessary control or possession in the mll and stockwatering appropriations.®
It clained that "the nost basic feature of the appropriative rights doctrine ... is
its non-dependence on ownership of |and bordering a stream"*®

Both plaintiffs al so contended that the physical diversion or possession
requi rement was used prinarily to give notice of intent to use water and to show
diligence in putting water to use.”® The Water Code does not expressly require
di versi on or possession or control, and has "conpl etel y suppl anted" the reasons for
having a diversion requirenent. As F sh and Gane asserted:

There is no reason why a show ng of physical control over water

shoul d be required under today' s circunstances when that water can be

put to a recogni zed beneficial use w thout the necessity of a

di version or inpoundment. Beneficial use of water in an orderly

nmanner was and is the goal . The device of requiring physical control

of water was appended solely as an aid to achi eving order.**

3. Instream Appropriation by Private Parties

California Trout involves an issue not presented in Fullerton; that is,

"whether a private corporation, such as Galifornia Trout, Inc., has standing to
file an application ... to appropriate water for protection of fishin a streamor

whether only ... Fish and Gane ... has that authority."*®

gr’ldai ntiff's Trial Brief at 39, California Trout.

Pl aintiff's Quening Brief at 5-9, Fullerton; Paintiff's Trial Brief at 41-43,
California Trout.

 HNaintiff's Qpening Brief at 9, Fullerton.

2 California State Water Resources Control Board, Menorandum of Points and
Authorities in (pposition to Petition for Wit of Mandate, 5, June 20,
1977. Galifornia Trout, Inc. v. Superior Court, Gvil No. 16919, 3d DCA,
June 26, 1977.

68



In fact, this issue invol ves two questions. Che is whether a private party can
obtain an appropriative right to a public use where that party woul d not have an
exclusive right of use. The second is whether only FH sh and Gane can appropriate
for a public use.

The Board asserted that it "cannot act on applications by a private party
to appropriate water for the exclusively public use of protecting fish and
wildife . "® Athough "[n]o Galifornia court has had occasi on to consi der whet her
private rights can attach to the public use of water to protect fish,” the Board,
based on cases in other states, contended that exclusive use of water is
necessary for a valid appropriation.®California Trout's proposed use is "not a
use by which its nenbers will benefit to the exclusion of the general public."®
Galifornia Trout countered that "[t]here is no such requirenment that benefit be
exclusive to the appropriator, and in fact such a notion is contrary to the
entire constitutional and statutory schene of this state."*

In a second line of argunent, the Board contended that CGalifornia Trout, in
applying for a public use of water, was "attenpting to exercise a public duty
that cannot and has not been del egated to it by the State."*® The Sate hol ds
“"title to and property in" the fish inthe State in trust for the people, the
right and power to protect and preserve fish for the common use and benefit of
the people is a prerogative of the sovereign, and the Legi sl ature has del egat ed
its power to protect fish to the Departnent of F sh and Game, and not to

California Trout or any other private party.*

Def endant' s Arendnment to Answer, California Trout.
Brief of Defendants at 23, California Trout.

| d.

Plaintiff's Trial Brief at 52, California Trout.
Def endant' s Anendnent to Answer, California Trout.
| d.
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The National Véter Comm ssion di scussed private appropriation for instream
uses and rai sed several of the problens that the Board was concerned about:

The Comm ssion believes the public interest is better served ...
[where private interests are protected through public rights which
saf eguard i nstreamval ues] than by awarding water rights for the
social values of natural streans to private individuals. The |atter
course of action would result in a nunber of private individuals
hol ding water 'rights' to natural streamval ues, and woul d raise
difficult and conpl ex questions. For exanpl e, could the public be
deni ed enjoynent of instreamsocial values by the private water
right owners? Could such owners sell and transfer their private
rights to these social values? Wuld these rights descend to the
hei rs of the owners?*®

California Trout responded to a statenment of such concerns®™ by declaring that it
"does not seek to limt for whose benefit Redwood QGreek flows. It nerely seeks to
insure that it flows."* The Board could insert terns and conditions to cover such
guestions as exclusion of the public and "sinply deal wth those problens wthin
the four corners of the permt, rather than denying the statutory right to a permt

entirely."®

4, Qurrent Status of the Litigation

I n Novenber 1977, the two Superior Courts reached opposite concl usions in

California Trout and Fullerton. The brief order in California Trout requires the

Board to accept and consider plaintiff's application:

MW hited States National Water Conm ssion, Witer Policies for the Future 273-74
(1973).
Brief of Defendants at 23, California Trout. Athough the Board contended t hat
Gilifornia Trout cannot have an appropriative right because its use woul d not be
exclusive, it also argued that if any such appropriation is to be permtted,
Fish and Gane shoul d be the pernittee, because a private organi zati on m ght
exclude the public fromthe enjoyment of natural stream val ues.
®Paintiff's Trial Brief at 59, California Trout.

¥ 1d. at 59-60.
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[T]he Gourt finds and declares that inits view, water rmay be
appropriated within the neaning of the Vdter ode and Galifornia case | aw
w thout the exercise of physical control of the water Mreover, the Gourt
finds and decl ares that defendant Board nust accept and determne on its
nerits an application seeking to appropriate water for the excl usive
public use of protecting fish and wildlife, and, in this regard,
plaintiff has 'standing’ to bring this action in declaratory relief and
to file such an application.

In Fullerton, a different superior court refused to require the Board to
accept Fish and Gane's application:

There is no question but what the use of the water which is sought by

plaintiff is a beneficial use; in fact, that has al ready been determ ned

by the legislature (Wter Gode Section 1243). In the opinion of the Gourt,

however, the legislature has al so determined that such use is not itself

an 'appropriation.' It seens to the court that if the old requirenents of

physi cal diversion in appropriation are to be abrogated that shoul d be a
matter for the legislature to determne. *

The court noted that the Legislature anended the Witer Code "as |ate as 1972", to
provide for the protection and enhancenent of instream uses.® The court inplies
that Water Code Section 1243,* which requires the Board to notify Fsh and Gane of
water rights applications so that FHsh and Gane can recomrmend the anounts of water
required for instreamneeds, provides an adequate procedure for protecting and
enhanci ng i nstream uses.

It is expected that both decisions wll be appeal ed, possibly to

different appellate courts.

¥ Judgrent, California Trout, Inc. v. State Witer Resources CGontrol Board, Qvil
No. 233933, Cal. Super. G., Sacranmento County, Nov. 14, 1977.

% Judgrent, Fullerton v. State Witer Resources Control Board, Gvil Nb.
61136, Cal. Super. G ., Hunbol dt County, Nov. 3, 1977."

% 1d. at 3.

¥ California Trout, Inc. nmade an unsuccessful notion to coordinate the
California Trout and Ful l erton cases, Judicial coordination of actions
whi ch share common questions of fact or lawfiled in different courts is
authorized by Cal. Code Av. Proc., Section 404 et seq. (Vest 1973).
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5. Recent Proposed Legi sl ation

Three bills have been introduced in the past 14 years whi ch woul d have
allowed a state agency to "reserve" water for instreamuses.® None of these becane
|aw The nost recent of these was Senate Bill 97, introduced in 1977. Its

| egi sl ative declaration stated that:

[T] he avail abl e surface waters of the state are a limted and

i ncreasi ngly scarce resource; that the denands pl aced upon this resource
by a grow ng popul ati on and econony have seriously reduced and wil |
continue to reduce instreamsupplies sufficient to naintain fish and
wldlife; that opportunities for recreational activities dependent on
viable fish and wildlife popul ations are |ikew se dw ndling; that
present |aw does not adequately ensure the availability of sufficient
instreamwater to support fish and wldlife in that authorized
conservation efforts are fragnented and effective conprehensi ve pl anni ng
is therefore inpracticable. The Legislature further finds and decl ares
that it is necessary to establish an instreamwater right for the
preservation and enhancerment of fish and wildlife and rel ated
recreational purposes. ®

Senate Bill 97 woul d have anended the Fish and Game Code to all ow the
Department of Fi sh and Gane to "reserve" unappropriated water for the preservation
or enhancenent of fish and wldlife resources or for related recreational purposes.
"Reserved" water woul d not have been subject to appropriation, except by F sh and

Gane for a purpose which is conpatible with the reservation purposes.

3 Assenbly Bill 1977, introduced by Assenbl ywonan Davis (1963 Legi sl ative Session);
Senate Bill 1354, introduced by Senator Nejedly (1976 Legislative Session);
Senate Bill 97, introduced by Senator Nejedly (1977 Legi sl ative Session).

% Senate Bill 97, introduced by Senator Nejedly (1977 Legisl ative Session).

30 An appropriation by Fish and Gane of reserved water woul d still require diversion
or possessory control. Provision for an appropriation by F sh and Garme woul d
permt it to determne that diversion of water for use in a preserve, for
exanpl e, woul d be a better use of available water than retention of the water in
a stream
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The term"reservation” was used to indicate that an instreamwater right is a
new concept, distingui shabl e froman appropriative water right because possessi on
or control is not required. In every other respect, a "reservation” woul d have been
like an appropriation. For exanple, it woul d have been subject to public interest
terns and conditions and woul d have been considered a right in a statutory
adj udi cat i on.

D Protection of InstreamUses in Statutory Adjudications

The Board has used its authority to conduct statutory adjudications to
provide for instreamneeds in only one instance. A statutory adjudicationis a
proceedi ng conducted by the Board when it finds that the "public interest and
necessity wll be served' by a determnation of the water rights on a stream
system™ The Board prepares an "Qder of Determination' which it files with the
superior court of the county where the streamis located, and the court enters a
decree determning the rights of all persons involved in the proceedi ng. *?

The Vdter Qode provides that the Board may determine "all rights to water of
a stream syst emwhet her based upon appropriation, riparian right, or other basis of
right" in a statutory adj udi cation.®® The scope of the Board s investigation nust
include the streamsystem the diversion of water, and "all beneficial uses bei ng

made of the water, and ... the water supply available for those uses..."*

M CGal. Water Code Section 2525 (Vést 1971). Satutory adjudications are initiated
by petition of a water right clainant on a streamsystem See, generally, M
Archi bal d, Appropriative Wter Rghts in Galifornia, 35-41 (Governor's
Comm ssion to Review California Water R ghts Law, Staff Paper No. 1, 1977).

¥ Cal. Water Gode Section 2750 et seq. (VWest 1971).

 Cal. Water Code Section 2501 Vést 1971).

% Cal. Water Code Section 2550 (Vest Supp. 1977).
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Proofs of claimfor instreamuses have been filed in only one instance. In
the statutory adjudication involving the Scott R ver,® both Fish and Gne and the
United States Forest Service filed such proofs for the protection of instream
uses. Fish and Gane based its proof of claimof a water right on:

the water policy of the State of Galifornia and the fact that the Sate

has a property interest in the fish and wldlife existing in Glifornia

which is held in trust for the beneficial use of the people. (Aticle

XV, Section 3, CGalifornia Constitution; California Environnental

Quality Act.)>®
The Forest Service filed proofs of claimfor water rights for instreamuse and for
di version for various purposes, based upon riparian rights and upon the federal

reservation doctrine.® Qher clainants filed notices of contests to proofs of

claimfiled by Fish and Gane and the Forest Service.

%5 The adj udication was initiated on March 18, 1970, and is not yet conpl et ed.
Soeci al provisions were enacted in 1971 to cover the statutory adj udication of
the Scott Rver; see Cal. Water Code Section 2500.5 et seq. (Vest Supp. 1977).
A portion of the Scott Rver is a designated conponent of the CGalifornia Wld
and Scenic Rvers System(CGal. Public Resources (ode Section 5093.54 (a) (Vest
Supp. 1977)), and a portion is covered by the California Protected Véterways
P an (1971 Gal. Sats. ch. 761).

% California Sate Witer Resources Gontrol Board, Scott R ver Adjudication, Proof
of AQaimNo. 692. CGalifornia Constitution Article 14, Section 3 has been
renunbered and is now Article 10, Section 2.

W California State Vdter Resources Qontrol Board, Scott R ver Adjudication, Proofs
of daimNo. 666, 682, 683, 684, and 686. Federal reserved water rights are
di scussed in the Lhited States National Water Conm ssion, Véter Policies for
the Future 464 (1973): "It has been held by the U S Suprene Qourt [Aizona v.
California, 373 U S 546 (1963)] that withdrawal of land fromentry (by
Gongress...) for Federal use (e.g., for ... national ... forests ...) nay al so
result in the acquisition of a Federal right to use water on the reserved
land.” The Commission noted that Federal reserved water rights have
characteristics which are "quite inconpatible" with state appropriation
systens; Federal rights, for instance, "may be created w thout diversion or
beneficial use...."
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The conflicting proofs of claimand notices of contests of Hsh and Gane, the
Forest Service, and other clainmants on the Scott Rver led to an effort to obtain a
stipul ated agreenent to resolve the issues related to instreamfish and wildlife

uses. By February 1977, all concerned parties had signed the stipul ation. 3

The proposed O der of Determination prepared by the Board's staff in
accordance with the stipulation includes provisions for mininuminstreamflows for
fish and wildlife within the Klamath National Forest,® additional instreamflows
to provide increnental fish flows and for recreational, scenic, and aesthetic
purposes within the forest,* and construction and operation of diversion

structures to allow fish mgration.® It also reserves high flushing flows for

fisheries. ¥

This last provisionis explained in the draft order:

Hgh flows in the range of 6,000 to 21,000 cfs ... during the w nter and
spring nonths at approxi mately five-year intervals are necessary to naintai n
the Scott R ver fishery resource. These natural |y occurring peak di scharges
performsuch necessary functions as flushing sedi nents fromand renew ng
spawni ng gravel s and food-producing riffles, and providing transportation
flows for seanard migrant sal non and steel head. To acconpl i sh t hese purposes,
a range of flushing flows from 10,000 to 15,000 cfs is reserved in

" managenent periods' [an interval of five or nore years beginning with a
desi gnated high flow year].*

M California State Water Resources Control Board, In the Mitter of Deternination
of the Rghts of the Various Qaimants to the Witers of the Scott Rver Sream
System..., Sipulation.

W CGlifornia State Witer Resources Control Board, In the Mitter of Deternination
of the Rghts of the Various Qainants to the Wters of the Scott Rver Sream
System..., Draft Oder of Determnation (Poposed), Section 45. The Qder noted
that these anounts are necessary to provide "m ni mum subsi st ence-1evel fishery
conditions" that "can be experienced only in critically dry years wi t hout
resulting in depletion of the fishery resource.” The draft order disallows the
Departnment of Fish and Gane's claim

e

at Section 16.
at Section 46.
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The draft order indicates that the "reserved" flushing flows wll probably be
avai |l abl e after all other adjudicated rights and future rights for additional
upst ream storage of 25,000 acre-feet per year in reservoirs of not nore than 500
acre-feet capacity are taken into account. The draft order thus inplies that the
Board w il condition future storage appropriations to ensure that the "reserved"
flushing flows will occur.® The draft has not yet been presented to the Board for
adopt i on.
Fi sh and Gane al so appeared before the Board in the Soquel QO eek

Adj udi cation.® A the Board' s request, F sh and Gane subnitted a brief "In Support
of Certain FAows for the Mintenance of Fi shery Resources of Soquel O eek."® Fsh
and Gane recommended a flow of four cfs for the preservation of the steel head,
sal non, and trout fisheries and asked that this flow be granted a priority
classification, correlative wth other priority rights and subject to proportionate

reduction in dry years. Fish and Gane nade three nmai n argunents:

I. The Department of Fish and Gane's claimof right for water to
protect fishery resources is based on the water policy of the Sate of
Gilifornia and the fact that the Sate has a property interest in the
fish and wildlife existing in California which is held in trust for
the beneficial use of the people.

2 d.

% CGalifornia State Water Resources Control Board, Qder of Deternination, Soquel
Qeek Sream System 5-6 (1975). The Departnent of F sh and Gane apparently
did not file a proof of claimin this adjudication. However, a nunber of
individuals filed proofs of claimfor such uses as "aesthetic, health,
security, and wldlife" uses which were deni ed because they "do not require
di version of water froma streamsystemand thus do not provide a basis for a
water right...." (Id. at 105-106).

¥ Clifornia Departnent of Fish and Gane, "Brief of the California Departnent of
Fish and Gane in Support of Certain Flows for the Mintenance of F shery
Resources of Soquel (reek", State water Resources (ontrol Board, Soquel Q eek
Stream Syst em Adj udi cation (1974).
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Il. State water policy as expressed in the California
Gonstitution and the Vter Code aut horizes the Board to give
consi deration to and provide protection of fishery resources in
a water rights adjudication proceedi ng.

I1l. The CGalifornia Environmental Quality Act requires the
Sate Véter Resources (ontrol Board to consider protection of
fishery resources in a water rights adjudication proceedi ng. ¥

The Board rejected these argunents, concluding that its adjudication authority is
limted by lawto determining "existing vested water rights" and does not extend
to the reservation of "a mninumstreamflow for fish correlative or otherw se for
which no water right is vested.” The Board then noted that "[t]he court which nust
rule on this order may not be so linited. "3

E InstreamUse Protection Whder California Constitution Article 10,

Section 2

The Water Code requires the Board and the Departnent of Véter Resources to
enforce California Constitution Article 10, Section 2.* The Board and the
Department nust "take all appropriate proceedi ngs or actions before executive,
legislative, or judicial agencies" to prevent the waste and unreasonabl e use,
net hod of use, or nethod of diversion of water.® Insofar as Article 10, Section 2
has inplications for the protection and enhancenent of instreamuses, the Board
thus nust act to further those uses.

The argunent nade to the electors of California in support of the 1928
Gonstitutional Arendnent stated that the purpose of the Arendnent was "to prevent
the waste of waters of the state resulting froman interpretation of our |aw which

permts themto fl ow unused, unrestrai ned and undi m ni shed

27 d.

B California State Water Resources Control Board, Qder of Deternination, Soquel
O eek Stream System 6 (1975).

¥ Cal. Water Code Section 275 (Wst Supp. 1977).
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tothe sea ...."* Quperficially, this |anguage nay appear to suggest that it is
unconstitutionally wasteful to allowwater to renain instream But cases whi ch
repeat this statenent of purpose are based on situations such as that in Gn S

Chow v. Aty of Santa Barbara, ** where downstreamriparians tried to prevent

appropriators fromstoring flood water that flowed directly into the ocean, even
though the riparians could not put the water to a reasonabl e and beneficial use. ®
The purpose of the Arendrment was to "render avail abl e for beneficial use"
waters that woul d be "wasted and forever |ost."* The Véter Gode now decl ares that
instreamfish, wildlife, and recreation uses are beneficial uses of water.® In
addition, nmany of the issues concerning instreamneeds pertain to situations where
protection or enhancenent would not result in water flow ng unused to the sea.
Two requirenents of California Gonstitution Article 10, Section 2 nmay further
the protection and enhancerment of instreamuses. Unhder the Constitutional
provi sion, the use, nethod of use, and nethod of diversion of water nust be

reasonabl e, and water resources of the State nust "be put to

Bl California Secretary of Sate, "Arendnents to Constitution and Proposed
Satutes wth Argunents Respecting the Sane to be Subnitted to the Hectors
of the Sate of Galifornia at the General H ection on Tuesday, Novenber 6,
1928." The 1928 Anendnent is now Article 10, Section 2.

@Gn S Chowv. Aty of Santa Barbara, 217 Cal. 673, 700, 22 P.2d 5 (1933).
W Hutchins, The California Law of VWater R ghts 13-14 (1956).

GnS Chowyv. dty of Santa Barbara, 217 Cal. 673, 700, 22 P.2d 5 (1933).
Cal. Vater Code Section 1243 (West Supp. 1977).

8888

78



beneficial use to the fullest extent of which they are capabl e."*® The
rel ati onshi p between these requirements and i nstreamuse protection and

enhancenent rai ses two i ssues:

1. Does Article 10, Section 2 suggest that reduction of stream
flow bel ow certain amounts at certain tines by direct diversion
or storage constitutes an unreasonabl e use, nethod of use, or
net hod of diversion of water?

2. Does Article 10, Section 2 require a water diverter to use a

net hod of diversion that protects instreamval ues where
alternative methods of diversion are avail abl e?

No case has raised the first issue. The factual situation in which the issue
could arise is where diversions on a streamaggregate a reduction in streanil ow
that threatens instreamuses. At that point it could be determned that further
diversion of certain anounts at certain tines would be an unreasonabl e use, net hod
of use, or nethod of diversion of water since recogni zed beneficial instream uses
woul d be harned or elimnated. Article 10, Section 2 is flexible, and nay in the
future enconpass such a finding. The courts repeatedly have indicated that what is

reasonabl e under Article 10, Section 2 is "a question of fact to be determ ned

according to the circunstances

3% The first two sentences of California Gonstitution Article 10, Section 2 set out
the basic water policy of the State:

It is hereby declared that because of the conditions prevailing in this
Sate the general welfare requires that the water resources of the Sate
be put to beneficial use to the fullest extent of which they are capabl e,
and that the waste or unreasonabl e use or unreasonabl e net hod of use of
water be prevented, and that the conservation of such waters is to be
exercised wth a viewto the reasonabl e and beneficial use thereof in the
interest of the people and for the public welfare. The right to water or
to the use or flowof water in or fromany natural streamor water course
inthis State is and shall be limted to such water as shall be
reasonably required for the beneficial use to be served, and such ri ght
does not and shall not extend to the waste or unreasonabl e use or
unr easonabl e net hod of use or unreasonabl e net hod of diversion of water.
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in each particul ar case"® and that the scope and range of the effect of the

section will be determned only after a | arge nunber of cases are decided.*®

Boar d Deci si on 1460 addresses the second i ssue noted above. ®The Serra G ub
filed a conplaint wth the Board in which it alleged that the Los Angel es Gounty
Flood Gontrol Dstrict's flood control project on Dy Canyon and South Fork Dry
Canyon has resulted in waste and unreasonabl e use, nethod of use, or method of
diversion of water.* The Dy Canyon project renoves all surface flows fromthe
project area by diverting flows fromnatural creeks into a stormdrain and | ateral
drains. The stormdrai n then di scharges back into the natural channel 3,500 feet
downst r eam **

The Board found that the pre-project flows "supported then existing legally
cogni zabl e beneficial uses, including recreation, and nai ntenance of wildlife
habitat, esthetic val ues, and val ued oak trees."* Renoval of water by the project
woul d significantly adversely affect existing beneficial uses "w thout
significantly augnmenting the anount of water available for other beneficial
uses."* The Board found that the Dstrict can reasonably avoi d the adverse inpacts
by installing devices to bypass I ow, non-flood flows at the drain inlets,* and

concl uded t hat :

%7 Joslin v. Marin Minicipal Water Dstrict, 67 Gal.2d 132, 139, 60 CGi. Rptr. 377,
429 P.2d 889 (1967).

¥ Meridian, Ltd. v. San Francisco, 13 Cal.2d 424, 444, 90 P.2d 537 (1939).

See, generally, C Lee, Legal Aspects of Vdter Gonservation in Gilifornia, 9-10

(Governor's Cormission to ReviewGllifornia Vater Rghts Law Saff Paper No. 3,

1977) .

Galifornia State Véter Resources Gontrol Board, Decision 1460 (Cct. 21, 1976).

ld. at 2.
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[Oiversion of nonflood fl ows by the Los Angel es Gounty H ood
Gontrol Ostrict inthe Dy Ganyon Project constitutes both a
wast e and an unreasonabl e net hod of diversion of water.3®

Envi ronnental Defense Fund v. East Bay Municipal Wility Dstrict also

i nvol ved the second issue.* |n 1970, the East Bay Municipal Wility District
(EBMD) contracted wth the Lhited SSates Bureau of Reclamation for delivery of up
to 150,000 acre-feet of water per year fromthe Auburn-FolsomSouth Lhit, Anerican
Rver Dvision of the Central Valley Project.® \Water delivered to EBMD by the
Fol som South Canal wll not flow down the Lower Arerican Rver. Paintiffs and
Intervenor Gounty of Sacranento argued that water could be allowed to fl ow down the
Lower Anerican, and then be diverted by EBMD and that "EBMD mght have acquired
water fromthe federal governnent at a point bel ow the confl uence of the Sacranento
and Lower Anerican Rvers just as econonically as fromthe diversion point actually
chosen." *® The Sate Witer Resources Control Board' s Lower Anerican R ver Decision
had al so specifically criticized the EBMD contract:

This type of water devel oprment, while satisfying one water

reguirenent, elimnates the possibility for multiple beneficial uses

of the water, and is not sound nanagenent of the water resource. |f

the Bureau contract wth the Ostrict had required that the O strict

take delivery of project water fromthe Sacranento R ver or sone

other downstream| ocation rather than the Fol som South Canal, an

addi ti onal 150,000 acre-feet of project water supply (equival ent to
about 210 cfs of conti nuous

¥ 1d. The Board ordered the District to subnit final flowbypass plans to the
Board for approval by January 1, 1977, and to conpl ete work by Qctober 1,
1977, to the Board Executive (Pficer's satisfaction. The Executive (ficer
has granted the Dstrict tinme extensions, and negotiations on conpliance
with the Board s order are continui ng.

¥ Environnental Defense Fund v. East Bay Minicipal Wility Dstrict,

6 Np. 23422 Cal. (Decided Dec. 20, 1977). [Hereinafter cited as EOF v. EBMO.

¥ United States Departnent of the Interior Bureau of Reclamation, "Contract
Between the Lhited States of America and East Bay Municipal Wility Dstrict
Providing for Water Service", Gontract No. 14-06-200-5183A (Dec. 22, 1970).

¥ EDF v. EBMD at 4.
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suppl y) woul d have been avail abl e for streanil ow augmentation [in the

Lower Anerican R ver] bel ow N nbus for fish and recreational purposes

prior to ultinmate use for nunicipal purposes. >

PMaintiffs claimed that EBMD is violating Article 10, Section 2 by
threatening to divert water froman upstreamlocation (fromthe Fol som South Canal )
rather than a downstream|ocation (e.g., fromthe Sacranento Rver). The Gilifornia
Suprene Court restated this basis of the conplaint: "[Tlhe conplaint ... prays for

a declaration that EBMD | acked | egal capacity to enter the 1970 contract because

the diversion point constitutes an unreasonabl e water use."**
The California Suprenme Court did not address the issue of whether EBMD s

di versi on point involves an unreasonabl e water use. The court held that the

conpl ai nts chal | engi ng the choi ce of diversion point and construction

¥ Clifornia Sate Witer Resources Gontrol Board, Decision No. 1400 (April 1972).
® EDF v. EBMD, at 5. A second basis of the conplaint was that EBMD s failure to
reclaimwater violates Article 10, Section 2's reasonabl e beneficial use
requirenents. This aspect of the case is discussed in C Lee, Legal Aspects of

Water Conservation in California. 19-20 (Governor's Comm ssion to Review
CGalifornia Wter Rghts Lawy Saff Paper No. 3, 1977). The Gourt held that the
plaintiffs failed properly to raise the reclamation i ssue because they di d not
exhaust their admnistrative remedies. EDF v. EBMUD, at 19.
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of the Hood-Q ay Connection® failed to state a cause of action because "they
attenpt to use state lawto determne a nmatter wthin the authority of the
federal agency."* The court reasoned:

The federal reclamation |aws clearly establish that construction
and nai ntenance of water facilities are vested in the Bureau.

The determination of diversion point obviously concerns construction
of the federal project. The location of the diversion point in fact
conprises a substantial part of the federal project. Smlarly,
construction and | ocation of the Hood-Qday Connection are clearly

within the authority invested in the Secretary of the Interior and
the Bureau.*

The issue of whether Article 10, Section 2 requires water to be trans-

ported instream where feasible, also may arise concerning the Gty of

B Oh ctober 21, 1968, EBMUD, the Bureau, the Sacranento R ver and Delta Wt er
Association, and the Central Valley East Side Project Association nade an
agreenent whi ch provided that the Bureau could deliver a first block of 70,000
acre-feet per year to EBMID. In addition, a second bl ock of 80,000 acre-feet per
year could be delivered to EBMD if the contract requirenents of contractors of
the Central Valley Project and the needs of Hacer, Sacranento, and San Joaqui n
counties and of the East S de D vision service area could be net. EBMD wanted
to divert water fromthe Fol som South Canal. The agreerent required EBMD to
build a "Hood- A ay Gonnection" fromthe Sacramento Rver to the | ower Fol som
South Canal, which could deliver at |east 80,000 acre-feet per year of
Sacranento R ver water into the canal bel ow EBMD s diversion point if
Sacranento R ver water was needed by the contractors or service area, to nake up
for the Arerican R ver water taken by EBMD.

The purpose of the Hood-d ay Gonnection under the 1968 agreenent was thus to
nove Sacramento Rver water east to the Fol somSouth Canal, for delivery sout h.
The Sate VWter Resources ontrol Board suggested a differ ent, addi ti onal purpose
for the Hood-day Gonnection: It could be used to return Anerican R ver water,
whi ch was allowed to flow down the Lower Anerican for instream purposes, to the
Sacranento R ver, back to the | ower FolsomSouth Canal for eventual delivery to
the canal service area. Service areas needs woul d not be inpaired and | ower
Anerican instreamneeds woul d be net. See discussion at page 50, above.

%2 EDF v. EBMD at 7. The Reclamation Act of 1902 was held to preenpt state lawin
this case. The Court stated that the Reclanmation Act preenpts state lawin
three cases: "(1) when state law conflicts with federal |law (2) when federal
| aw vests the federal agency with final authority over the subject natter, or
(3) when the application of state lawwould frustrate a federal objective."

®1d. at 18.
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San Francisco' s proposal to build a fourth barrel of its Hetch-Hetchy agueduct
on the Tuolume R ver. The aqueduct takes water from Hetch-Hetchy Damacross
the valley to the south San Franci sco Bay area. The Departnent of Véter

Resources has indicated that it wll oppose the fourth barrel unless, anong
other things, it can be denonstrated that "[t]here is no other reasonabl e
net hod of bringing newwater into the area via the Delta (such as through a
new line, the San Felipe System or the South Bay Aqueduct), by exchange or
direct delivery."® |f water were routed through the Delta, it would be

avail abl e for instreambeneficial uses in the Delta and in the Tuol umme R ver.

F. Véter Quality Authority

1. Water Quantity and VWter Quality

The Board has jurisdiction over both water quantity and water qual ity aspects
of California water law These subjects overlap in nany ways. For exanple, the
Board can approve "appropriation by storage of water to be rel eased for the purpose
of protecting or enhancing the quality of other waters which are put to beneficial
uses. "

The Wter Qode requires the Board to consider water quality control plans in
acting upon applications to appropriate water, and it provides that the Board can
i npose terns and conditions "necessary to carry out such plans."® Snce 1973, the

Board, under Regul ation 761(b), has inposed a water quality term

® Letter fromRonald B. Robie, Drector, Departnent of Wter Resources, to S H
Cantwel I, Jr., Drector, Departnent of Public Wrks, San Mateo Qunty (Qot. 28,
1977).

¥ CGal. Witer Code Section 1242.5 (West 1971). The Board nust act in the public
interest and nust not violate the mandates of Article 10, Section 2,

¥ Cal. Water Code Section 1258 (Vest 1971).
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in new pernits and in pernits for which it has granted a tine extensi on.® The term
provides that the quantity of water diverted "is subject to nodification" by the
Board if, after notice and opportunity for hearing, "the board finds that such
nodi fication is necessary to neet water quality objectives in water quality control

plans ...."®® The Board, ininposing this term clearly recognizes that control

of waste discharges al one often cannot adequately protect sone beneficial instream
uses.

2. Recognition of InstreamUses and Needs in Basin P ans

The regional water quality control boards have prepared water quality control
pl ans (basin plans) pursuant to the Porter-Qlogne Véter Quality Gontrol Act® and
the Federal Water Pollution Control Act Amendnents of 1972. % Basin plans include
water quality objectives designed to "ensure the reasonabl e protection of

beneficial uses", and prograns for inplenenting

723 Cal. Admin. Qode Section 761(b). The Board has not used this termto nodify
the quantity of water diverted under any permt.

® |d. The termal so provides that "[n]o action will be taken pursuant to this
par agr aph unl ess the board finds that (1) adequate waste di scharge requirenents
have been prescribed and are in effect wth respect to all waste di scharges which
have any substantial effect upon water quality in the area invol ved, and (2) the
water qual ity objectives cannot be achi eved sol ely through the control of waste
di scharges."

* Cal. Water Code Section 13240 et seq. (Vest 1971). The Porter-Ql ogne Act is at
Cal. Véter Code Section 13000 et seq. (Vést 1971).

¥ Federal Water Pollution Control Act Anendnents of 1972, 86 Sat. 816, Pub. L.
92-500 (1972). The basin plans satisfy the continuing pl anni ng process
requirements of the Act. The Act's goals and policy are, in part, stated as
fol | ows:

The. objective of this Act is to restore and naintain the chemcal, physical,
and biological integrity of the Nation's waters. In order to achieve this
objective it is hereby declared that, consistent with the provisions of the Act:

1) it is the national goal that the discharge of pollutants into the
navi gabl e waters be el imnated by 1985;

2) it isthe national goal that wherever attainable, an interimgoal of water
qual ity which provides for the protection and propagati on of fish,
shel I fish, and wildlife and provides for recreation in and on the water be
achieved by July 1, 1983 ....

Li. at Pub. L. 92-500, Section 303(e).
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the objectives.® In establishing objectives, the regional boards considered the
envi ronnental characteristics of each hydrographic unit and the beneficial uses of
water to be protected, ® including instreamfishery, habitat, and recreation
uses. * The Porter-logne Act includes inits definition of "beneficial uses" of
water that "nay be protected against quality degradation", recreation, aesthetic
enj oynent ,
and the preservation and enhancenent of fish, wildlife, and other aquatic
resources or preserves.®

The Sate's water quality prograns prinarily focus on the regul ati on of
di scharge of waste into waters of the State and the mai nt enance of recei vi ng
water quality. Basin plan reports have recogni zed that waste di scharge control
al one nay not be adequate to protect sone instreambeneficia uses. The report

covering the Tul are Lake Basin comrent ed:

The Porter-Col ogne Vter Quality Control Act specified pre-
servation and enhancenent of fish and wildlife resources anong
the beneficial uses of water. Wile this fact is recognized, the
neans of providing or allocating water to ensure the proper
managenent of fish and wildlife resources has not been clearly
defi ned.

[In] ... natural watercourses ... a recognized beneficial use, the
mai nt enance of fish life, may be threatened, inpaired, or destroyed
through the diversion of water fromthe natural stream Hstorically,
each such diversion has been treated as a separate problem Neither the
divertor nor the regulatory agencies ... have standard gui delines to
followin the allocation of avail able streamfl ow anong t he vari ous
beneficial uses.*

¥ Cal. Water Code Section 13241-2 (VWést 1971).

%2 Cal. Water Code Section 13241 (Wést 1971).

% See e.g., Galifornia State Water Resources Control Board, Gentral Valley Region
(5), Water Quality Gontrol A an Report, Sacranento Rver Basin (54), Sacranento-
San Joaquin Delta Basin (5B), San Joaquin Basin (50, 1-2-2 (1975).

¥ Cal. Water Code Section 13050(f) (Wést 1971). *® See, e.g., Galifornia Sate
Wt er Resources ontrol Board, Central Valley Region (5), Vdter Quality Gontrol
M an Report, Tulare Lake Basin (5D), 11-16-109 (1975).
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The North Lahont an basin report discussed the need for a coordinated program of
wat er resour ces nanagenent whi ch shoul d i ncl ude rel ease schedul es and mni numfl ow
provisions for streans to preserve and enhance the stream environnent.*® The report
noted that "[definitive nanagenent prograns are necessary in areas where the | evel of
devel opnent or use has resulted in conflicts of use, depletion of quantity, and/ or
deterioration of quality."®

The Klamath R ver basin report includes a "F ow Depletion and Alteration
Benment"” inits discussion of alternative control neasures for
dealing with water quality problens.* This el enent concentrates on
water quality inpairnent which is caused or aggravated by reduced streanil ow caused
by di version of surface waters. The report recogni zes that control of water diversion
is awater rights problem and it identified two alternate sol utions: Mjor changes
inwater rights law (which would involve "very broad inplications") or a nore

expansi ve exercise of present controls in the present appropriation process.*

¥ CGlifornia Sate Witer Resources Gontrol Board, Lahontan Region (6), Wdter Qiality
Gontrol Plan Report, North Lahontan Basin (6A), |-5-53 (1975).

® |d. at I-5-52.

¥ California State Water Resources Control Board, North Coast Region (1), Water
Quality Control P an Report, Kamath Rver Basin (1A, 16-17 (1975).

¥ 1d. at 16-18.

87



IV. Gher Authority For the Protecti on and Enhancenent of |nstream Uses

A Introduction

California statutes provide ways to protect and enhance instream
uses that do not prirmarily involve the State Water Resources Control Board. These
statutes enconpass w ld and scenic rivers protection, various Hsh and Gane powers,
area of origin protection, the Galifornia Environnental Quality Act, the F sh and
Wl dlife Gordination Act, and relicensing of Federal Energy Regul at ory Gonmission
proj ects.

B. The Galifornia WIld and Scenic Rvers Act and the California

Prot ected Wt erways Act

The Legi slature enacted the CGalifornia WId and Scenic Rvers Act in 1972,
to preserve certain rivers which have "extraordi nary scenic, recreational,
fishery or wildlife values" in their free-flow ng state.*® The Legislature had
begun a separate pl anning process in 1968, with the California Protected
Véterways Act, with a simlar purpose of conserving "those waterways of the state
possessed of extraordinary scenic, fishery, wildlife, or outdoor recreation
val ues. "¥* A'so in 1968, Qongress passed the National WId and Scenic Rvers Act,
whi ch restricts federal action in planning, funding, or l|icensing projects which
woul d have an adverse effect on rivers in the system® The National WId and
Scenic Rvers Act includes only the Mddl e Fork of the Feather R ver and
designates portions of the North Fork of the Arerican R ver and the Tuol ume

R ver for potential inclusion in the system

30 Cal. Pub. Res. (ode Section 5093.50 (Wst Supp. 1977). The California WId and
Scenic Rvers Act is at Sections 5093.50 to 5093. 65.

1 CGalifornia Protected Witerways Act, 1968 Cal. Sats. 2403, ch. 1278. Subsequent
legislative acts relating to the act are at 1971 Gi. Sats. 1508, ch. 761; 1973
Assenbl y Goncurrent Resol ution ch. 113.

¥2 National WId and Scenic Rvers Act, 16 US CA Section 1271 et seq., Pub. L.
90- 542.
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1. Galifornia WId and Scenic R vers Act

In enacting the California WId and Scenic R vers Act, the Legislature decl ared
t hat :

It isthe policy of the Sate of Galifornia that certain rivers which
possess extraordi nary scenic, recreational, fishery or wildlife
val ues, shall be preserved in their free-flowng state, together wth
their i mediate environnents, for the benefit and enjoynent of the
peopl e of the state. The Legislature declares that such use of these
rivers is the highest and nost beneficial use and is a reasonabl e and
beneficial use of water within the nmeaning of Section 3 of Article 14
of the Sate nstitution. It is the purpose of this chapter to create
a Giifornia WId and Scenic Rvers Systemto be admnistered in
accordance with the provisions of this chapter.*?

Portions of nine rivers, predomnantly in the north coastal area, are included
inthe Galifornia WId and Scenic Rvers System® There are two nain aspects of the
Act: Restrictions on the construction of dans, reservoirs, and other inpoundnent
facilities, and water diversion facilities, and provisions for nanagenent planning by

the Secretary of the Resources Agency.

33 Cal. Pub. Res. Code Section 5093.50 (Wst Supp. 1977).

% Cal. Pub. Res. (ode Section 5093.54 (Wést Supp. 1977) includes: The entire Smth
R ver, and najor portions of the Klanath, Scott, Salnon, North Fork of the Sal non,
Wol ey Oreek, Trinity Rver, North Fork of the Trinity, New Rver, South Fork of
the Trinity, Eel Rver, South Fork of the Eel, Mddle Fork of the Eel, North Fork
of the Eel, Van Duzen, North Fork of the American Rver, and the Lower Anerican
R ver. The Secretary for Resources can al so recommend to the Legi sl ature that
other rivers be included in the system The Eel Rver is treated separatel y: The
Departnent of Véter Resources is required to report to the Legislature in 1985 on
the need for water supply and flood control projects onthe Eel and its
tributaries, and the Legislature nust hold public hearings to determne whet her
| egi sl ation should be enacted to delete all or any segnent of the river fromthe
system

A 1974 Initiative Masure, which woul d have included portions of the Sani sl aus
Rver in the systemwas rejected at the Novenber 5, 1974, general election. Cal.
Pub. Res. (ode Section 5093.65 (Wst Supp. 1977) adds that there is a noratorium
on the construction of water inpoundnent facilities on the Kings R ver until
January 1, 1979, although the river is not included in the Wld and Scenic R vers
system
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a. Restrictions on | npoundrment and Di version

The Act provides that no dam reservoir, or other inpoundnent facility*can be
constructed "on or directly affecting any river" in the system®® The Act al so

restricts the construction of water diversion facilities:

[No water diversion facility [shall] be constructed on any such river
unl ess and until the secretary deternines that such facility i s needed
to supply donestic water to the residents of the county or counties
through which the river flows, and unless and until the secretary
deternmines that facility will not adversely affect its free-fl ow ng
condi tion or natural character.®

The State Water Resources Control Board regul ati ons provide that applications to
divert water fromrivers included in the WId and Scenic R ver Systemnust be

"consistent with" this requirenent.

The WId and Scenic Rvers Act also prohibits all state entities from
assisting or cooperating financially or otherwse wth any federal, state, or |ocal
entity "in the planning or construction of any project that coul d have an adverse
effect on the free-flow ng, natural condition of the rivers included in the
system"® An Attorney General opinion requested by Fish and Gane broadly
interpreted the term"project” in this section. The opini on concl uded t hat

"project” includes "any construction or planning activity which could

3% Cal. Pub. Res. Code Section 5093.55 (Vé¢st Supp. 1977). This section and Section
5093. 57 make an exception for the construction of "tenporary fl ood storage
facilities" on the Eel R ver.

% Cal. Pub. Res. Code Section 5093.55 (Wst Supp. 1977).

3723 Cal. Admin. Code Section 716. Section 717 adds that:

The Board, inits discretion, nmay suspend processing of an application for
apermt to appropriate water fromany part of ariver in the system and
ordinarily no such application will be set for hearing or proceedings in
lieu of hearing pending a deternination by the Secretary, as required by
Section 5093.55. An adverse determination wll be cause for denial of the
application unless it is anmended and a favorabl e deternination thereafter
obt ai ned.

3% Cal. Pub. Res. Code Section 5093.56 (Wst Supp. 1977). This section makes an
exception for Departnent of Véter Resources technical studies to determne the
feasibility of alternate damsites on the Eel Rver and its tributaries.
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have a direct adverse effect on the free-flowng natural condition of the rivers
included in the system even though such project is not located 'on' the river."®

The Attorney General renarked that although "dans and reservoirs appear to be the

principal targets of this legislation ... we see no good reason why construction
activity other than dans and reservoirs ... should not simlarly be prohibited
provided ... [it has] a direct adverse effect."®

b. Provisions for Managenent P anni ng

The second aspect of the WId and Scenic Rvers Act is a pl anni ng process
adnmini stered by the Secretary of the Resources Agency.® The Secretary is required
to classify rivers or river segnents as either "wld", "scenic", or "recreational"
dependi ng on the current |evel of access and devel opnent,* and to prepare

nanagenent plans "to admnister the rivers

60 (ps. Cal. Atty. Gen. 4, 5 (Jan. 19, 1977).

¥ |d. at 8. The opinion noted that the term"free-flowng" is a concept prinarily
concerned wi th hydrol ogi cal considerations and enconpasses different el enents
than do the terns "natural character” and "natural condition." The natural
character or condition of a stream"woul d enbody other considerations besides its
flow and nornmal |y woul d i nclude the streanbed incl udi ng gravel deposits and
i ndi genous vegetation growi ng thereon and along its banks." (1d. at 12). A
"project”, therefore, nust not interrupt the free flowof a streamor disturb the
streanbed or riparian vegetation.

Bl Cal. Pub. Res. Code Section 5093.60 (Wst Supp. 1977). The Secretary has
del egated the responsibility for preparing the plans to Fish and Garre.

¥ @Gl. Pub. Res. (ode Section 5093.53 (Vest Supp. 1977): Those rivers or segnents
of rivers designated for inclusion in the systemshall be classified by the
secretary as one of the follow ng:

(a) WId rivers, which are those rivers or segments of rivers

that are free of inpoundnents and general |y inaccessi bl e except by trail, wth
wat er sheds or shorelines essentially primtive and waters unpol | ut ed.

(b) Scenic rivers, which are those rivers or segnents of rivers that are free
of inpoundnents, w th shorelines or watersheds still largely primtive and
shorelines | argel y undevel oped, but accessible in places by roads.

(c) Recreational rivers, which are those rivers or segnents of rivers that are
readi |y accessible by road or railroad, that nay have sone devel opnent
along their shorelines, and that nay have under gone sone i npoundnent or
diversion in the past.
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and their adjacent |and areas in accordance with such classification. "*

"WId" rivers thus nust be nanaged in such a way that they remain wld, for
exanpl e. The Secretary nust devel op the nanagenent plans "in cl ose cooperation wth
the counties through which the rivers flowand their political subdivisions",® and
subnit the plans to the Legislature for approval.* The Secretary submtted pl ans
to the Legislature on August 1, 1977, for the Van Duzen R ver, the Lower Anerican
Rver, and the North Fork Anerican R ver.*®

c. Water Supply Devel opnent Pressures

The Departrent of Vdter Resources estinates that 25 percent (18 million acre-
feet) of streamrunoff in Galiforniais set aside in the north coastal area under
the Wld and Scenic Rvers Act.® WId and Scenic Rvers status nay not necessarily
prevent water supply devel opnent. A Legislative Counsel opinion, requested by
Senator Ayal a, concluded that the "California Wld and Scenic R vers Act woul d
not, as a natter of law, prohibit the construction by the departrment of an

addi tional water devel oprment facility of

¥ Cal. Pub. Res. Code Section 5093.58 (Wst Supp. 1977). Section 5093.60 al so

defines the Secretary's admnistrative responsibilities: Each conponent of the

systemshal | be admnistered so as to protect and enhance the val ues for which

it was included in the system wthout unreasonably limting |unbering, grazing,

and ot her resource uses, where the extent and nature of such uses do not

conflict with public use and enjoynment of these val ues.

Cal. Pub. Res. Code Section 5093.59 (Wést Supp. 1977).

Cal. Pub. Res. Code Section 5093.58 (VWést Supp. 1977).

The Resources Agency, Van Duzen R ver VWterway Managenent P an (July 1977),

North Fork Anerican R ver Véterway Managerment Plan (July 1977), Lower Anerican

R ver Wterway Managenent P an (July 1977).

¥ California Department of Water Resources, Bulletin No. 160-74, The Glifornia
Water Plan Qutl ook in 1974 at 2 (1974).

g 8¢
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the State Véter Resources Devel opnent Systemon the Eel, Trinity, or Van Duzen
Rvers ...."® The Act allows studies to continue on the Eel Rver and its
tributaries, however, to evaluate the need for water supply and flood control
projects. In 1985, the Departnent of Véter Resources nust report to the Legislature,
and the Legislature nust hold public hearings "to determne whether |egislation
shoul d be enacted to delete all or any segnent of the river fromthe system"® A
1977 bill introduced in the Senate woul d have repeal ed the Wld and Scenic R vers
Act.*® Another bill woul d have renoved the Act's restrictions on projects, such as
tinber harvesting projects in the watershed, that "directly affect” the rivers, and

woul d have continued to restrict only

B Legislative Counsel of California, Qoinion No. 3513, in response to a question
from Senator Ayala (March 22, 1977). The opinion reasons in fol | owng way: Vter
Code Section 12931 provides that the Sate Wit er Resources Devel oprment System

wll include certain facilities and "such other additional facilities as the
departnent deens necessary and desirable to neet |ocal needs ... and to augnent
the supplies of water in the Sacranento-San Joaquin Delta ...." (Id. at 3).

Section 12938 provides for the expenditure of bond funds for the construction of
additional facilities the Departnment determnes to be necessary and desirabl e,
such as "dans, reservoirs, aqueducts, and appurtenant works in the watersheds of
the Sacranento, Eel, Trinity, Mud, Van Duzen and Klamath Rvers ...." The Section
then states that the Departrment "is authorized to construct any and all
facilities for which funds are appropriated to it for expenditure pursuant to
this chapter." (ld. at 3-4).Pursuant to California Constitution Article 16,
Section 1, the bond act was submitted to the voters, and was approved. The
opi ni on suggested that a subsequent act of the | egislature which substantially
changes the terns of the bond act as approved by the voters "woul d rai se the
question of whet her such subsequent act violated the constitutional rights of the
el ectorate" under Article 16, Section 1. (ld. at 4). The opi nion concl udes that
"[t]o permt the Legislature to prohibit construction by the departnent ... on
the rivers in the WId and Scenic Rvers systemwould ... be considered a
material departure fromthe proposition as approved by the voters.” (Id. at 5).

¥ Cal. Pub. Res. Code Section 5093.54 (Wst Supp. 1977).

0 Senate Bill 345, Introduced by Senator Ayal a (1977-78 Legisl ative Session)
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projects that are actually on the rivers thensel ves.* These considerations point to
the fact that designation as a wild and scenic river may not provide pernanent

protection for instreamval ues.

2. The CGalifornia Protected Wt erways Act

The Legislature enacted the California Protected Waterways Act in 1968. * This
Act, which was not codified, provided for the preparation of a California Protected
Wt erways Plan to be submitted to the Legislature in 1971. The purpose of the plan
was to devel op, through a public hearing and revi ew process, a program"for the
conservation of those waterways of the state possessed of extraordi nary scenic,
fishery, wildlife, or outdoor recreation values...."*®

A Clifornia Protected Waterways Pl an was submtted to the Legislature in
February 1971. In Septenber 1971, the Legi sl ature passed a second act whi ch provi ded
for the preparation of detail ed waterway nanagenent pl ans covering a w de range of
uses: "[F]lood control, water conservation, recreation, fish and wildlife
preservati on and enhancerment, water quality protection and enhancenent, streanilow
augnent ation, and free-flowi ng rivers, segnents, or tributaries."® The act |isted

wat erways for which detail ed

L Assenbly Bill 1653, Introduced by Assenbl yman Keene (1977 Legislative Session).
This was in response to the Attorney General's opini on di scussed at 90, above.

% 1968 Cal. Stats. 2403, ch. 1277. There is no direct connection between the WId
and Scenic Rvers Act and the Protected Vterways Act. In 1971, a version of the
WId and Scenic Rvers Act was introduced but did not pass, but updating
legislation for the Protected Véterways Act (enacted in 1968) did pass. In 1972,
the WId and Scenic Rvers Act did pass, and additional Protected VWt erways
| egi sl ation passed but was vetoed by the Governor. Sone rivers are included in
both systens, and if a plan is prepared pursuant to the Wld and Scenic Rvers
pl anni ng process, no duplicative plan will be prepared under the Protected
Vét erways pl anni ng. Communi cation with M. Jerry Mensch, Project Manager,
Wt erways Managenent M anning, Departnent of Fish and Gane, Dec. 13, 1977.

3 1068 Cal. Stats. 2403, ch. 1277, section 4.

¥ 1971 Gal. Sats. 1508, ch. 761, section 2.
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plans are to be prepared.*® nly one plan is now bei ng prepared, for the San
Lorenzo R ver, and no pl ans have been subnmtted to the Legislature. These pl ans

wi Il be planning docunents only, with no admnistrative effect.

C Departnent of Fish and Game Powers and Duties

The Departnent of Fish and Gane has w de-ranging powers and duties to protect and
enhance fish, wildlife, and recreation uses of California s water resources. This
section will cover four areas of Fish and Gane's activities:*® Negotiated agreenents
for instreamprotection; provisions affecting diversion works; provisions concerning
najor projects; and limted powers to purchase water and water rights.

1. Negotiated Agreenents for Instream Protection

Fish and Gane is participating in several inportant negotiations involving

instreamneeds. he is the draft "Menorandumof Unhderstandi ng on Lower Anerican R ver
Fl ows and Fol som South Service Area” involving the United States Bureau of

Reclamation, Lhited Sates Fsh and Wldlife Service, Departnent of Véter Resources,
Department of F sh and Gane, County of

¥ 1d. The waters listed are: (a) The Klamath Rver in both Galifornia and Qegon, and its
tributaries, the Trinity, Salnon, Shasta, and Scott Rvers, (b) the Smth Rver in Del
Norte Qounty, (c) Redwood QGreek in Hunbol dt Gounty, (d) Bear R ver in Hunbol dt Gounty,
(e) the Mattole Rver in Hiunbol dt County, (f) the Van Duzen R ver in Hunbol dt County,
(g) the Eel Rver and najor tributaries in Hiunbol dt, Mendoci no, and Trinity counties,
(h) the Bg Rver, Garcia Rver, Navarro Rver, Noyo Rver, A der Geek, and Ten-Mle
Rver, all in Mendocino Gounty, (i) the Russian Rver and Qualala Rver, both in
Mendoci no and Sononma counties, and (j) Cazadero Greek in Sonona County.

® This discussion will include only Fish and Gane powers and duties not al ready
di scussed. See above, for exanpl e, the discussion of Fsh and Gane's parti cipation
in the appropriation process. Sone aspects of Fish and Gane's activities in
protecting instreamuses will not be included in this paper at all, such as its
participation in the Uhited States Forest Service's use permt process.
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Sacranento, and several utility districts, water districts, and environment al
groups.* Qe inportant objective of the draft nenorandum concerns the enhancenent
of anadronous fish resources of the Cal averas, Mkel umme, and Cosurmes R vers. ®
The nenorandum provi des that the Uhited States F sh and Wl dife Service and H sh
and Gane will prepare "anadronmous fish devel opnent plans" for the rivers.* The
Sate and Federal governnents tentatively agree to assune all costs allocated to
anadronous fi sh devel opnent . “®

Basically, the agreement marshalls water fromthe Cal averas, Mkel unme and
Cosumes R vers, the Fol som South Canal when it is extended, and the proposed
Peripheral Canal, to provide for a range of needs. These include firmwater rights
and contracts, groundwater nanagenent needs in Sacranento and San Joaqui n counti es,

Lower American instreamflow needs essentially as set out in the Board s Lower

Anerican R ver Decision, and water for

®7 " Menor andum of Under st andi ng on Lower Anerican Rver Fl ows and Fol som Sout h
Service Area’, Revised Draft (Nov. 10, 1977). Another inportant draft agreenent is
an outgrowt h of the 1970 "Four Agency Agreenent” for Sacrament o-San Joaquin Delta
and Bay studies between the Lhited Sates Bureau of Reclamation, Uhited Sates
Fish and WIdlife Service, Departnent of Véter Resources, and Departnent of H sh
and Gane. This draft agreenent provides that the Central Valley Project and Sate
Water Project will be operated to "restore and naintain"” fish and wildlife
resources in the Delta and Bay at average recent historical levels and to
"[r]ealize the Projects’ potential for increasing these resources above historical
| evel s consistent with other purposes of the Projects.” (Revised Draft, Septenber
7, 1977, at 4). ne report suggests that an additional operations agreenent for
neeting the proposed fish and w ldlife objectives woul d probably be necessary and
that "additional legislation to back up an operations agreenent” nay be needed.
(State Water Resources Control Board, Phase | Prehearing Staff Report, In the
Matter of Water Quality Gontrol A ans for the Protection of Beneficial UWses in the
Sacranent o- San Joaqui n Delta and Sui sun Marsh /3 (Nov. 1976)

¥ " Menor andum of  Under st andi ng on Lower Anerican R ver F ows and Fol som Sout h
Service Area", Revised Draft (Nov. 10, 1977).

®1d. at 13-14.

0 1d. at 13.
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anadronous fish devel opnent on the Cal averas, Mkel ume and Cosummes R vers.®
Proposed provi si ons concerni ng fishery devel opnent on the Mbkel ume R ver indicate
that there are nany approaches that can be devised to neet instreamneeds. For
exanpl e, VWodbridge Irrigation Ostrict, which has a contract wth the East Bay
Minicipal Wility Dstrict for delivery of Mkelume R ver water, woul d take
delivery of "exchange water" to be nade available fromthe Peri pheral Canal and/ or
the Fol som South Canal :

The parties intend that all or part of the Mkel ume R ver water

whi ch woul d ot herw se be delivered to VWodbridge Irrigation DO strict

by EBMUD woul d be held i n Camanche Reservoir for release in

conj unction when possi bl e wth Fol somSouth Canal rel eases chiefly

during fall, wnter and spring nonths to provi de anadronous fish
devel opnent from Camanche Damto the Del ta. **

Sate and federal agencies nay have to rely extensively on negotiating a "l aw
of the river" to provide for instreamneeds if the Board cannot condition federal
permts. This nay be extrenely difficult to acconplish. Wter rights hol ders and
project contractors may refuse to agree to a firmsupply for instreamneeds and nay
refuse to risk the devel opnent of fisheries based on water that is available for

instreamuse only for an interimperiod.

2. Provisions Related to D versions

In 1976, the Legislature added a broad decl aration of the public interest in
fish and wildlife resources to the Fish and Gane Code. Section 1600 of that code

st at es:

“d at 13-22.

‘2 |d. at 19-20. Anadronous fish depend on stream"odors" to find their "hone
stream" Exchanges to facilitate the rel ease of "home streami waters is an
inportant goal in these negotiations. (Communication with M. John ki nner,
Wt er Managenent Coordinator, Departrment of F sh and Gane, Jan. 6, 1978).
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The protection and conservation of the fish and wildlife
resources of this state are hereby declared to be of utnost
public interest. Fish and wildlife are the property of the people
and provide a major contribution to the econony of the state as
well as providing a significant part of the people' s food supply
and therefore their conservation is a proper responsibility of
the state. This chapter is enacted to provi de such conservation
for these resources.*®

Public and private entities nust notify Fish and Gane if they plan to divert or
obstruct the natural flow of a streamor change the bed, channel, or bank of a
stream® |f "an existing fish or wildife resource nay be substantially adversely

affected ...", F sh and Gane nust propose reasonabl e nodifications or neasures to
protect the fish and wildlife.“® A party may not begin construction until it is
found that fish and wildlife will not be adversely affected or until Hsh and Gane' s
proposals or an arbitration panel's decisions are incorporated into a project.”®
Fish and Gane general |y uses these powers to protect wldlife habitat where

streanbed alteration is involved, often with respect to very ninor streans.

“ Cal. Fish and Gane Code Section 1600 (Vest Supp. 1977).

“ CGl. Fsh and Gine Code Sections 1601 and 1603 (Vest Supp. 1977). These sections
differ in certain respects. For exanple, state and | ocal governnent agenci es and
public utilities must notify Fi sh and Gane of "any project that wll divert,
obstruct or change the natural flowor bed, channel or bank ... inwhich thereis
at any tine an existing fish or wldlife resource or fromwhich those resources
derive benefit ...." (Section 1601). However, it is unlawful for "any person”
only to "substantially divert or obstruct the natural flow or substantially
change the bed, channel, or bank ...." (Section 1603).

“® Cal. Fish and Gane Code Sections 1601 and 1603 (Vést Supp. 1977). Proposals to
publ i c agencies and public utilities nust include procedures for review ng any
protective neasures.

“ Cal. Fish and Gane Code Sections 1601-1606 (Vést Supp. 1977).

“7 Communi cation with M. Charles K Fisher, Associate Fishery B ologist, Glifornia
Departnent of F sh and Game (Dec. 28, 1977).
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As discussed earlier, Fish and Game al so can require the owner of a damto
allowwater to pass "to keep in good condition any fish that nay be planted or
exi st bel ow the dam"“*® Wien there is no free passage for fish over or around a
dam Fish and Gane can require the owner of a damto build a "suitable fishway."*®
Were fishways are inpracticabl e because of the height of the dam for exanpl e,
Fish and Gane can require a damowner to build a hatchery,® or to plant fish ®
Fish and Gane al so has the power to require that fish screens be pl aced and/ or
operated and nai ntai ned across any diversion to prevent fish fromleaving a

stream 2

3. Provisions Concerning Major Projects

The Davis-Dolwig Act*®requires that all state-constructed water projects
provi de for the preservation of fish and wildlife.* Recreation and fish and
wi I dlife enhancenent are anong the purposes of state water projects, and:

[Flacilities for the storage, conservation or regul ation of water

[must] be constructed in a manner consistent wth the full utilization

of their potential for the enhancenent of fish and wldlife and to neet
recreational needs ...."

The purpose of the Act is to provide for the planning and fundi ng of fish,
wildlife, and recreation features in state water projects.® The Departnent of Veter
Resources nust give "full consideration” to recomrendations nade by FH sh and Gane and

other interested federal, state, and | ocal

“® Cal. Fish and Gane Code Section 5937 (Vést 1958). See discussion at page 54, above.
“® CGal. Fish and Gane Code Sections 5931, 5933 (Vést 1958).
“0 CGl. Fish and Ganme Code Sections 5938-5941 (Vé¢st 1958).
“l CGal. Fish and Ganme Code Section 5942 (\est 1958).
“2 CGl. Fish and Gane Code Sections 5980- 6100 (V¢st 1958 and st Supp. 1977)
3 Cal. Water Code Sections 11900-11925 (\est 1971).
;‘E Cal . Water Code Section 11900 (Vest 1971).
I d.
4% Cal. Water Code Section 11901 (Wést 1971).
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agenci es ai ned at preserving and enhancing fish, wldife, and recreation uses.
It rmust incorporate any recomrended features, "including, but not limted to,

additional storage capacity", that it determnes to be necessary or desirable "to
the extent that such features are consistent with other uses of the project, if

any."“® The Act provides for General Fund financing for enhancenent facilities.®

Several other Véter Code Sections al so provide for Fish and Gane par-
ticipation in major water project studies. The State Water Resources Law of 1945%
requires the Sate to engage in the study and coordi nation of |ocal, state, and
federal water devel opnent projects.*® The | aw provi des that "when engi neering and
economc features of the project make it practicable", projects nust be designed,
constructed, and operated to protect "magratory fishes."#? A 1973 lawrequires all
flood control and watershed protection projects to be "designed, constructed, and
operated so as to realize their full potential for the enhancenent of the State's
fish and wildlife resources and to provide recreational opportunities to the

general public."*

47 Cal. Water Code Section 11910 (\Wést 1971).

B d.

49 CGal . Water Code Sections 11922-11922.9 (st 1971)
“ Cal. Water Code Section 12570 et seq. (Vést 1971).
“l Cal. Water Code Section 12580 Vést 1971).

“2 Cal. Water Code Section 12582 (st 1971).

8 Cal. Water Code Section 12841 (st Supp. 1977).
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4. Limted Powers to Purchase Hater and Wter R ghts

Fish and Gane has |imted powers to purchase water and water rights for
certain purposes.® For exanple, Fish and Gane can buy water to establish
ecol ogi cal preserves.*® |t can also acquire water and water rights to carry out
the purposes of the WIldlife Conservation Law of 1947, which was enacted to
establish a "single and coordi nated programfor the acquisition of |ands and
facilities suitable for recreational purposes, and adaptabl e for conservation,

propagation, and utilization of the fish and gane resources of the Sate ...."®

“ Cal. Witer (ode Sections 1392 and 1629 (Wést 1971) limt the val ue a pernittee
or licensee may receive for the purchase or condemmation of appropriative
water rights by government bodies to the anount originally paid to the Sate
for the permt or license. Section 1392 provides:

Every permittee, if he accepts a permt, does so under the conditions
precedent that no val ue whatsoever in excess of the actual anount paid
tothe Sate therefore shall at any tine be assigned to or clained for
any permt granted or issued under the provisions of this division, or
for any rights granted or acquired under the provisions of this
division, in respect to the regul ation by any conpetent public authority
of the services or the price of the services to be rendered by any
pernmittee or by the holder of any rights granted or acquired under the
provisions of this division or in respect to any val uation for purposes
of sale to or purchase, whether through condemmati on proceedi ngs or
otherwise, by the State or any city, city and county, nunicipal water
district, irrigation district, lighting district, or any political
subdi vision of the Sate, of the rights and property of any pernittee,
or the possessor of any rights granted, issued, or acquired under the
provisions of this division. Section 1629 has identical provisions for
licenses. No reference to these sections appear in any reported case.

“ Cal. Fish and Gane Code Section 1580 (Vest Supp. 1977).

“ Cl. Fish and Gane (ode Sections 1301 and 1348 (\West 1958 and Vést Supp. 1977).
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D Instreamse Protection Under Area of OQigin Statutes

Area of Oigin statutes are legislative expressions of a protective policy
towards the areas in which water originates. The County of Qigin* and the
Wt er shed Protection*® statutes are the principal area of origin provisions.”® M
Attorney CGeneral's opinion described the common purpose of the statutes:

[T]o reserve for the areas where water originates sone sort of

right to such water for future needs which is preferential or

paranmount to the right of outside areas, even though the outside

areas nay be the areas of greatest need or the areas where the
water is first put to use.... *®

These statutes do not specifically address instreamwater uses. However, because
instreamfish, wildlife, and recreation uses are beneficial uses of water, and
these uses are economcally and environnental |y val uable to areas of origin, ®it

nay be possibl e that these instreamuses can be protected under the area of origin

protection statutes.

71931 Cal. Stat. 1514. This statute is codified in Cal. Water Code Section
10505 (West 1971). Section 10505.5 was added i n 1969.

81933 Cal. Sat. 2643, 2650. This statute is codified in Ca. Wter Code Sections

11460- 11463 (Vest 1971).

Athird principal area of origin provisionis the Delta Protection Act (Cal.

Water Code Sections 12200-12205 (Wst 1971)). The Act provides that no water

shoul d be diverted "fromthe Sacranento-San Joaquin Delta to which the users

within said Delta are entitled ..." (Section 12203) and that Delta water rights

and appropriate salinity control needs nust be net before water can be exported

fromthe Delta to areas of water deficiency. (Section 12204).

4025 ps. Cal. Atty. Gen. 8, 10 (Jan. 5, 1955).

“l See e.g., Bush, Is the Trinity Rver Dying, Proceedings, |InstreamH ow Needs,
Vol. Il., at 112 ff (1976), which discusses the social, political, and economc
effects of the transbasin diversion of the Gentral Valley Project Trinity R ver

Dvision on Trinity County and the dranatic effects upon the ecosystemof the
river itself.
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The County of Qigin statute applies to water held under "state filings."*®
Uhder the statute, the Sate Véter Resources Gontrol Board nust not rel ease or assign
"state filing" water if it judges that the water applied for is "necessary for the
devel opnent of the county” in which the water covered by the application
originates.”™® Al state filings applications, and all state filings pernits or
licenses issued after 1969, are al so subject to the provision that no water is
aut hori zed to be used outside of the county of origin "which is necessary for the

devel opnent of the county."*

® "Sate filings" are provided for in Cal. Witer Code Section 10500 et seg. (Veést
1971 and Vest Supp. 1977). "Sate filings" were originally provided for in 1927
by the Fei genbaum Act. The effect of that Act is described at 25 Qps. Gal. Aty.
Gn. 8, 11 (Jan. 5, 1955) The effect of the 1927 legislation was to wthdraw the
then unappropriated waters of the State filed on by the Departnent of H nance
fromany further appropriation by private parties. And, if any further
i npl eent ation of prior |aw was needed, the 1927 act established a procedure
whereby, within the concepts applicable to privately owed water rights, the
Sateinitsrole as trustee for the people could fairly be said to perfect its
own "right" to water needed for the general or co-ordinated plan to the excl usion
of all other persons or parties.

B Cal. Water Code Section 10505 (Vest 1971).

® Cal. Witer Code Section 10505.5 (Wst 1971). This section was added in 1969, in
response to probl ens created by Section 10505 which are described in Sate Véter
Devel opnent: Legal Aspects of California s Feather R ver Project, 12 San. L.
Rev. 439, 452-53 (1960). Section 10505 al one does not provi de nuch protection
because, if the Board decides the assignnent will not be detrinental to the area
of origin, the Section is satisfied if the Board s decision is nade i n good
faith. In addition, "there is a weakness that unforeseen needs of the source
areas which nay arise after the assignnents have been nmade are not protected
since the assignnents are not revocable." (l1d. at 453).
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The Watershed Protection statute applies to water used in the federal
Central Valley Project and the State Water Project.“ The statute provides that:

[A] watershed or area wherein water originates, or an area

i medi atel y adj acent thereto whi ch can conveniently be supplied

with water therefrom shall not be deprived ... directly or

indirectly of the prior right to all of the water reasonably

required to adequately supply the beneficial needs of the

wat ershed, area, or any of the inhabitants or property owners

t herei n. “®

The term"devel opment” in the County of Qigin statute does not clearly
i ncl ude or excl ude instreamuses. Notably, however, the Vétershed Protection Act
separately lists the "beneficial needs" of the watershed or area as potentially
requiring an adequate water supply. The fact that the phrase "beneficial needs of
the watershed, area, or any of the inhabitants or property owners therein" is
witten disjunctively indicates that the beneficial instreamneeds of the watershed
woul d be protected separately and apart fromthe needs for out-of -stream
devel opnent .

Apparently only one case has invol ved the question of whether the area of

origin statutes can be applied to prevent water that is needed for instreamuses in

the areas of origin frombeing exported. In County of Trinity v. Andrus,® the

Gounty unsuccessful |y sought to enjoin the Bureau of Reclanation fromi npl enenting
a drought year plan for operation of the Central Valley Project Trinity R ver

Dvision which it alleged woul d

“ Cal. Water Code Sections 11460-11463 (Wést 1971). This statute applies only to
projects included in the Vter Code part pertaining to the "Central Valley
Project”, but the Sate Véter Project is aunit of the Central Valley Project, as
described in the Code. See Cal. Witer Code Section 11200 et seq. (Veést 1971).

6 Cal. Water Code Section 11460 (Wést 1971).

7 County of Trinity v. Andrus, No. 5-77-343-PCW(E D Cal. 1977).

104



not insure the preservation of fishinthe Trinity Rver. The Gounty clai ned t hat
the Bureau shoul d increase Trinity Rver flowrel eases, and one basis of its claim
was that "the United States has no right to divert the water in question under
California water |aw', specifically the area of origin statutes.® The Court
rejected this argunent.

The Court determined that the area of origin statutes create "substantive
rights" that "cannot now be di sregarded by the Bureau...."* But, a state entity
cannot act to protect these rights because to do so would interfere with Bureau
oper ati onal deci si ons:

To permt the state to enforce the duty, inposed on the Secretary by

section 8, to respect and preserve the rights of watershed areas and

counties of origin, would require state invol venent and control of a

significant portion of the Bureau' s operational planning on a yearly

basis. Accordingly, the authority to enforce such rights rnust be

vested in the Secretary alone, and only the Secretary has the

aut hority-subject to judicial reviewto determne whether the waters

in question here fall wthin Trinity Gounty's priority as defined by
CGalifornia | aw

Furthernore, the Gounty had failed to present sufficient evidence to show
"that the Bureau' s refusal to recognize the priorities asserted was
unr easonabl e."** The Qunty had not shown that increased water was "necessary for
the devel opnent” of Trinity County.*® The Court stated that, since the Vdter Gode
recogni zes that fish preservation and recreation are beneficial uses of water
"i ndependent of the incone derived therefromi, the Witershed Protection statute
"appears to require the Secretary to provide any water 'reasonably required to

adequat el y supply' the needs of

“8 Menor andum of Qpinion, Gounty of Trinity v. Andrus, No. 5-77-343-PON at 8 (ED
Cal . 1977).

o

at 32.

at 34.

ER &5 8

lalalalal
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the watershed area for those purposes regardl ess of the inpact on
devel opnent . "** The Court suggested that "[i]f plaintiff could denonstrate
the amounts of water necessary to increase fish popul ations, this provision

[of the Watershed Protection statute] mght well require that those anounts

be rel eased. "

1 d.
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E The Galifornia Environnental Quality Act

The California Environnental Quality Act (CEQY* requires state agencies to
use their authority to regulate activities of individuals, corporations, and public
agencies "so that najor consideration is given to preventing environment al
damage. "* (EQA can affect the protection of instreamwater uses in two ways. It
isalegislative guideline for determning what is inthe public interest. And, it
requires that regul atory agencies not approve projects where there are feasible
ways to substantially | essen environnmental damage of proposed projects.

The State Water Resources Control Board uses CEQA as the | atest and nost
conpr ehensi ve | egi sl ative guideline of what constitutes the public interest.*®
CEQA general |y declares that California's policy is to "take all action necessary
to protect, rehabilitate, and enhance the environnental quality of the state."*
Several CEQA provisions are particularly applicable to instreamprotection, such as

the statenment that it is the state policy to:

“ Cal. Pub. Res. (Code Section 21000 et seq. (West 1977).

“7 Cal. Pub. Res. Code Section 21000(g) (Wést 1977). The National BEnvironnental
Policy Act (42 U S.CA Section 4321 et seq.) nakes the consideration of
environnental factors a prinary duty of all federal agencies. Environnental
i npact statenents nust be prepared for "proposals for |egislation and ot her
maj or federal actions significantly affecting the quality of the human
environnent”, (42 US CA Section 4332) which nay include projects affecting
i nst r eam uses.

“ California State Witer Resources Control Board, Decision No. 1379, at 11
(July 1971).

“ Cal. Pub. Res. Code Section 21102(a) (Vest 1971).
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Prevent the elimnation of fish or wildife species due to nan's

activities, insure that fish and wildlife popul ations do not drop

bel ow sel f-perpetuating | evel s, and preserve for future generations

representations of all plant and ani nal communities and exanpl es of

the major periods of California history.*
The California Attorney CGeneral noted this section of CEQA and approved the
Board s reference to it when the Board adopted regul ations relating to the
preservation of fish and wildlife.* The Attorney General concluded that the
Board "is required [by CEQA to regulate the activity of water appropriation so
that najor consideration is given to preservation of California fishery

resour ces. " *?

The second aspect in which CEQA can affect instreamrel at ed deci si ons
i nvol ves a recent anendrment to CEQA

[A ublic agenci es shoul d not approve projects as proposed if there

are feasible alternatives or feasible mtigation neasures avail abl e

whi ch woul d substantially | essen the significant environnental
effects of such projects.*

Envi ronnental inpact reports®™ nust nowinclude certain findings when a public
agency deternines that a project will have significant environnental effects.®If the
mtigating changes are within the agency's jurisdiction, it nust either find that
changes have been required in or incorporated into the project which mtigate or avoi d

the significant environnental effects, or that "[s]pecific economc, social, or other

consi derations nake infeasible the nitigation neasures or project alternatives...."®
These CEQA

®0 Cal. Pub. Res. Code Section 2100l (c) (Vest 1977).

451

57 ps. Gal. Aty. Gen. 577, 579 (Nov. 21, 1974). The regul ation di scussed in the
opinionis 23 Gal. Adnin Gode Section 762.5, which is considered at page 55, above.
Id. at 583.

Cal. Pub. Res. (ode Section 21002 (VWést 1977). This section was enacted in 1976.
See Gal. Pub. Res. Code Section 21002.1 (Vest 1977).

Cal. Pub. Res. Code Section 21081 (Vest 1977).

| d.

ghtaR
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requi rements thus constrai n agenci es, which have regul atory authority over
projects that may have significant environnental effects on instreamuses, to
act affirmatively to find ways to "protect, regenerate and enhance" the instream
envi ronnent .

F. Fish and WIdlife Goordi nati on Act

The federal Fish and WIdlife Coordination Act® is the central statenent of
federal fish and wildlife responsibility.* The purpose of the Act is primarily:

[Tlo provide that wildlife conservation shall receive equal consideration

and be coordinated with other features of water resource devel oprent

prograns through the effectual and harnoni ous pl anni ng, devel oprrent,

nmai nt enance, and coordination of wldlife conservation and

rehabilitation....*®

The Act also brings state fish and gane agencies into federal project planni ng
and |icensing processes. Wenever a federal agency proposes a project, or proposes
to permt or |license a project, that invol ves a streaminpoundnent, diversion, or
other control facility, the federal agency or permttee nust first consult wth the
United States Fish and Widlife Service and wth the appropriate state fish and
wi I dlife agency on ways to conserve, devel op, and inprove wildlife resources.*®

Federal agencies are authorized to "nodify or add to the structures and

operations" of projects, and to acquire land, "in order to acconmmodat e

®16 US CA Section 661 et seq.

*8 Federal agencies not covered by this Act are still subject to the National
Environmental Policy Act (NEPA) (42) U S CA Section 4321 et seg.). The courts
have stated that conpliance wth NEPAis de facto conpliance wth the F sh and
Wl dlife Goordination Act, since the sane factors woul d be consi dered under both
acts. See e.g., Environnmental Defense Fund v. Froehl ke, 473 F.2d 346 (1972).

%16 US.CA Section 661. Section 666(b) defines "wildlife" to include fish and
wildlife habitat.

® 16 US CA Section 662(a).
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neans and neasures for such conservation of wldlife resources as an integral part
of such projects...."* Athough the Act is permissive inthat it only requires
federal agencies to nake "adequate" provisions for wildlife resources that are
"consistent with the prinmary purposes of [such projects] ...",*® individual project
aut hori zations can nake wildlife resource provisions nandatory. “®

G Relicensing of Federal Energy Regul atory Comm ssion Proj ects

The Federal Energy Regul atory Commi ssion® (FER) has extensive jurisdiction
over the licensing of hydroel ectric projects in Galifornia. An FERC |icense nust be

obt ai ned:

[Flor the purpose of constructing, operating and naintai ning dans, water
condui ts, reservoirs, power houses, transmssion |ines, or other project
wor ks necessary or convenient for the devel opnent, transm ssion, and
utilization of power across, along, from or in any of the streans or
ot her bodi es of water over which Gongress has jurisdiction under its
authority to regul ate comrerce with foreign nati ons and anong t he

several Sates, or upon any part of the public |ands and reservations of
the Lhited States (including the Territories), or for the purpose of
utilizing the surplus water or water power fromany Governnent dam...®

The FERC can inpose terns and conditions both in original |icenses and, after the

expiration of the original license, in newlicenses and renewal s, *®

%l 16 US. CA Section 662(c).

% 16 US. CA Section 663(a).

“ See e.g., Letter fromSecretary of the Interior Transnitting Suppl enental Report
on the Auburn-Fol somSouth Lhit, Gentral Valley Project, Galifornia, Pursuant to
Section 9(a) of the Reclamation Project Act of 1939, at 35 (Cct. 22, 1963).

“® n etober 1, 1977, the Federal Power Cornmission ceased to exist and its functions
and regul atory responsibilities were transferred to the Secretary for the
Department of Energy and the Federal Energy Regul atory Gomm ssion, which is an
i ndependent comm ssion within the Departnent of Energy. Department of Energy
Qganization Act, 91 Stat. 565, Pub. L. 95-91 (Aug. 4, 1977) and Executive Q der
No. 12009 (Sept. 15, 1977).

%16 US CA Section 797(e). The Federal Power Act is at 16 US CA Section
791 et seq.

% 16 US. C A Section 803(g), 808(a).
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It has "wide latitude and discretion" in setting terns and conditions,“and in both
original licensing and relicensing proceedi ngs has set terns and conditions for the
protecti on and enhancenent of certain instream uses.

FERC | i cense provisions for rel ease of water to naintai n sal non runs bel ow t he
New Don Pedro Damon the Tuol umme R ver were the subject of one illustrative case,

State of California v. Federal Power Conmission.“® The two irrigation districts

that had jointly applied for the Iicense conplained that the |icense terns and
conditions pertaining to release for fish runs "inpair[ed] the irrigation uses of
the districts covered by water rights acquired under Glifornialaw and that the
Conmission is without authority to inpair those rights."*® The Secretary for the
Lhited Sates Departnent of the Interior and the Sate of Galifornia, on the other
hand, asserted that the terns and conditions were "not sufficiently far-reaching. "®
The Federal Power Commssion (FPQ required the districts, for the first
twenty years of the project's operation, to maintain certain mninumstreamfl|ows
in the Tuolumme R ver for fish run purposes.™ After the first tventy years, the FRC
woul d require the licensees to maintain mninumflows "as may be prescri bed
hereafter by the Federal Power Comm ssion upon its own notion or upon the
recomrendati on of the Secretary of the Interior or the California Departnent of

Fish and Gane" if it can be shown that there

%7 N agara Mbhawk Power Corp. v. Federal Power Gonmission, 379 F.2d 153 (1967). This
case focused on conditions set under Section 803(Qg).

“ Sate of Galifornia v. Federal Power Conmission, 345 F.2d 917 (1965), cert. denied
382 US 941, 86 S . 394, 15 L. H.2d 351.

@ 1d. at 922.

0 1d. at 919.

1t 1d. at 921. Licenses issued by the Federal Energy Regul atory Gonmission can be
i ssued for a period not exceeding fifty years (16 US. C A Section 799).
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is "substantial evidence that such mninumflows are available and are
necessary and desirabl e and consistent with the provisions of the [Federal
Power] Act."?

The court concluded that the FPC "had authority to incorporate in the
tendered |icense a condition which could operate to inpair the districts' full use
of their irrigation water rights in some future year."*® It al so concl uded that
the FPC s reserving the probl emof fish protection conditions to be placed in the
license after twenty years was proper, since the FPC could not ascertain at the
outset the kind of fish release programthat woul d then be needed. * The FRC had
noted a variety of factors that coul d change: Veather patterns m ght change;
alternate sources of water for fish protection could be devel oped; ot her
techni ques mght be feasible such as the use of fish hatcheries; the sal non run
mght be destroyed after twenty years anyway by downstreamactivity beyond the
licensees' control; and the licensee districts' needs mght decrease because of
urbani zation and i ndustrialization or because of increased efficiency.* The court
accepted, as alimt to what fish-related requirenents the FPC coul d i npose after
twenty years, the provision that the FPCwould not require a fish rel ease "whi ch
will inpair the continuing economic feasibility of the project."*®

The initial fifty-year period usually granted by the FPC has el apsed for

many projects in California, and relicensing is in process for a nunber

2 State of California v. Federal Power Commission, 345 F.2d 917, 922 (1965)
cert. denied 382 US 941, 86 S . 394. 15 L. Ed. 2d 351.

= 'd. at 924.

™ 1d. at 924-25.

4% 1d. at 925, note 4.
4% 1d. at 924.
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of projects. The FPC has relicensed only two najor projects so far.“The Pacific
Gas and Hectric Conpany, licensee for the Bucks reek Project in Flumas County,
reached agreenent with Fish and Gane and the Uhited States Forest Service
regarding license terns and conditions for the protection of fish, wldife, and
recreational resources, and the terns and conditions were included in a new
l'icense.*® The license terns provide for minimumflows and mini numl ake | evel s. *
Southern California Edison Conpany simlarly reached agreenments with the sanme

agencies for a license termproviding for a mni numstreamflow

4T Communi cation with M. Charles K Fisher, Associate Fishery B ol ogist,
California Departrment of Fish and Gane, Jan. 13, 1977.

“® hited Sates Federal Power Gonmission, Qder |ssuing New Li cense (Myjor), Pacific
Gas and Hectric Co. Bucks Greek Project, 2-4, 16-18 (Dec. 19, 1974). The
original project |icense expired Decenber 31, 1968. There was thus a si x-year
period i n which "annual |icenses" were issued under the terns and conditions of
the original license, pursuant to 16 USCA Section 808(a). Lhited Sates H sh
and Wldlife Service, C Hazel, Jones and Stokes, Inc., Assessnent of Bfects of
Atered StreamF ow Characteristics on Fish and Wldlife, Part B: California

Executive Summary, xvii (1976) notes: "By issuing annual extensions of old FPC

licenses instead of issuing newlicenses the FPCis causing fish and wildlife to
be deni ed water whi ch has been agreed to by the sponsor and the resources
agencies ...."

“® Uhited States Federal Power Conmission, Qder |ssuing New License (Mjor), Pacific
Gas and Hectric Co. Bucks Greek Project, 17-18 (1974).

“ hited States Federal Power Commission, Qder |ssuing New License (Myjor),
Southern California Edison Co. Big Oeek No. 3 Project (1977).

113



V. Mthods of Protecting Instreamibses in Vstern Sates Qher Than California

A Introduction

Traditional Iy, the philosophy of water lawin the western states has been to
naxi mze the use of limted water supplies to pronote economc devel opnent. Sate
| aws which regul ate water use have often failed to protect non-economc val ues in
wat er adequately. This lack of protection stens fromthe adoption of the
appropriation systemof water rights, whose requirenents of diversion and use favor
agricultural, industrial, and runicipal devel opment over the protection and
enhancenent of "social val ues" in instreamuses.*

Vestern states are increasingly recogni zing that the state nust protect
social values as well as econonmic values in water. As unappropriated waters dw ndl e
or di sappear, nmany states are taking steps to pronote the sel ective devel opnent of
wat er resources, including protecting public rights in instream uses.

Sates are using a variety of strategies to protect and enhance i nstream uses.
Mbst states use a conbi nation of strategies. Washi ngton, for exanpl e, authorizes
noratori uns on appropriation, reservations of mninumflows, contractual acquisitions
of water rights by state agencies, and consideration of instreamval ues during permt
and pl anni ng processes. It has apparently elinmnated the diversion requirenent and has
adopted a state environnental protection act.* Qegon provides for instreamprotection

by aut hori zi ng reservation

‘L A Sunmmary-Di gest of State Hater Laws, 719 (R Dewsnup and D Jensen, eds. (1973));
Vter Policies for the Future, National Véter Commission, 271 (1973).

®1d. p. 272

% See nn. 490, 500-03, 520, 526, 535, 539, infra.
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of certain waters fromappropriation, by the establishnent of mninumfl ows,
protection of wild and scenic rivers, and contractual acquisition of water rights
by state agencies, and by requiring consideration of instreamval ues during permt
and pl anni ng processes. ®

Mbst of the |egislation to preserve instreamval ues has been adopt ed si nce
1970%* Since the states have not yet inplemented all of this |egislation, ® and
since the courts have yet fully to reviewthe subject, the extent of protection
provi ded by these acts remai ns uncl ear.

B. Wthdrawal from Appropriation

The nost preval ent nethod of protecting instreamval ues is |egislative and
admnistrative wthdranal of water fromappropriation. Such wthdrawal takes the
formof noratoriuns on appropriation, reservation or appropriation of water for
instreamuses, wld and scenic river provisions, and establishnent of mnimum
f1 ows.

1. Moratoriunms on Appropriation

Faced with over-appropriation of certain watercourses, sone states inpose

noratori uns on appropriations. Mratoriuns give water planners time

® See nn. 492-94, 505-10, 520, 529, 533, infra.

“®a Early legislation in Oegon and Idaho to protect instreamval ues is discussed
in F. Trelease, Water Law 61-62 (2d ed., 1974).

% QOegon has not formilated a state water plan as authorized by Qe. Rev. Sat.,
Sec. 536. 310 but has adopted certain el enents of a nanagenent programi ncl udi ng
a water policy and the establishnent of mninumflows on nost of the streans.
The procedural requirenments of Sec. 90.22.010 of the Rev. Code of Véshi ngton
have posed such an obstacle to the establishnent of mninumflows that mni num
fl ows have been established for only one stream The Véshington State
Departnent of Ecol ogy has begun to adopt a conprehensive and coordi nated state
water plan pursuant to Sec. 43.27A 090. The Departnent of Ecol ogy has divi ded
the state into 62 drai nage basins. To date water policies (pursuant to Sec.
43.27A. 090) and base flows (pursuant to Sec. 90.54.020) have been established
in five of the basins. Mntana has adopted a water plan in only one of the
state's hydrol ogi ¢ divisions under the authority granted by Sec. 89-132.2(2) of
the Rev. Codes of Mont.
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to ascertain if unappropriated water exists and to plan the devel opnent of
unappropriated water. P anning can incl ude provisions for pernanent renoval of all
or sone of the water fromappropriation in order to meet instream needs.

In 1974, the Montana Legi sl ature i nposed a noratori umon appropriation from
the Yel |l onstone Rver for up to three years to allowthe state to nake a final
determnation of existing rights.”® The state inposed the noratoriumto alleviate
the threat to certain i nstreamuses posed by proposed appropriations.® Uah's
governor has the power to suspend the right to appropriate froma watercourse if
suspensi on i s necessary to preserve the water for the general public welfare.® |t
is not clear, however, that the governor can invoke a noratoriumto protect
i nstreamval ues, since "public welfare" has not yet been defined in Wah to include
t hose val ues. ® The Washi ngton State Departnent of Ecol ogy has the authority to
wi thdraw certain waters fromappropriation until such tine as the state has
gathered sufficient data to nake sound deci sions about future allocation.*®

2. Reservations of Vater

Sone western states provide for longer-lasting withdrawal s by "reserving"

fromappropriation water that is needed to protect instreamval ues.

% Rev. Codes of Mont., Sec. 89-8-103 and 89-8 105 (1977 Gum Supp.). The noratori um
was i nposed only upon appropriations. Reservations authorized by Sec. 89-890
(see notes 495 and 499, infra.) have been all owed during the period of the
norat ori um

Rev. Codes of Mnt., Sec. 89-8-105 (1977 Qum Supp.).

U ah Gode Ann., Sec. 73-6-1 (1953).

A Tarlock, Recent Devel opnents in the Recognition of InstreamUses in Véstern
Water Law, Wah L. Rev. 871, 894 (1975). See Tanner v. Bacon, 103 Uah 494, 136
P.2d 957, 964 (1943).
0 Rev. Code of Washington, Sec. 90-54-050 (1976 Supp.).

BB &
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Reservation provisions allowa state agency to eval uate the i nstreamfl ow needs and
to reserve sufficient water froma state's unall ocated water supply to satisfy
t hose needs. “* Dependi ng upon the | egislative authorization, the state nay reserve
water for one or several instreamneeds. Reserved water has a priority as of the
date of reservation and is protected fromall subsequent appropriations, except
appropriations for limted uses specifically authorized by |egislation.

The O egon Legislature has reserved certain waters fromappropriati on. Sone
are reserved for the preservation of their recreational and scenic val ues and
others are reserved to "nmaintain, increase, and perpetuate gane fish and gane fish
propagation within the state."*® Sone wi thdrawal s are subject to subsequent
appropriations for protection of fish, for use in state parks, or for donestic
st ockwat ering uses.® In addition to such legislative wthdrawal s, the Oegon Sate
Wt er Resources Board may admnistratively reserve any unappropriated water when
necessary to conserve the water resources of the state in the public interest.®

In Mntana, any political subdivision or agency of the state nay apply to the
Board of Natural Resources and Conservation to reserve waters for existing or
future beneficial uses.”® Mntana recogni zes fish and wild-life uses as beneficial

uses. *® The Montana F sh and Gane Cormm ssi on and

“l' R Dewsnup and D Jensen, ldentification, Description, and Eval uation
of Strategies for Reserving Flows for Fish and Wldlife, 3-17 (1977).

2 Qe. Rev. Sat., Sec. 538.110 through 538.160 (1975).

B d.

“ Qe. Rev. Sat., Sec. 536.410 (1975).

“® Rev. (Code of Montana, Sec. 89-890(1) (1947).

% Rev. Code of Montana, Sec. 89-867(2) (1977 Qum Supp.).
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the Departnent of Parks and Lands have filed 20 applications for reservations on
the Yel | onstone R ver during the noratoriumon that river.® Reservations
approved by the Cormission and the Departnent will have a priority over any

subsequent applications for appropriations.

3. Provisions for M ni mum Fl ows

A special i zed formof reservation concerns provisions for the establi shnent
of mninmumflows. Generally, state water agencies are authorized to determne the
mni numflows necessary to safeguard certain i nstreamval ues. Once these flows are
determned, they are reserved fromappropriation. This approach has provi ded
effective protection of instreamvalues in several states.“®

Mont ana provi des for the mai ntenance of mninumflows through its
| egislation authorizing the reservation of water, described in the previous
section. Thus, the Sate of Montana or any Mntana state agency can "apply to the
Board of Natural Resources and Conservation to reserve waters to naintain a
mnimumflow level, or quality of water throughout the year or at such periods or
for such length of tine as the board designates."*® Ay subsequent appropriation
is subject to these reservations.

The Véshi ngton Departnent of Ecol ogy has the authority to "establish mni num

water flows or levels for streans, |akes or other public waters for

“7 Tel ephone conversation with M. Gary Spaeth, Legal Gounsel, Mntana Depart nent
of Natural Resources and Conservation (Dec. 1977).

8 L. Teclaff, Harnoni zing Witer Resources Devel opnent and Use with Environnent al
Protection in Miicipal and International Law, 16 Nat. Res. J. 807 (1976).

“® Rev. code of Mont., Sec. 89-890(1) (1947). This provision for the reservation
of mnimumflowis contained within the sane code secti on whi ch provides for
the reservation of water for beneficial uses discussed at note 495, supra.

118



the purposes of protecting fish, game, birds or other wldlife resources, or
recreational or aesthetic values of said public waters whenever it appears to be in
the public interest to establish the sane.">® Subsequent appropriations nust not
interfere with established mni numflows.

Partly as a result of various tine-consumng procedural requirenents, the
Departnent of Ecol ogy has established a nininumflow on only one stream® In an
apparent attenpt to provide a nore expeditious nethod for establishing desired
flows, another statute was passed. This statute provides that the state nust
mai ntain the base flows of all perennial streans to the extent necessary "to
provide for preservation of wildife, fish, scenic, aesthetic, and other
envi ronnent al val ues and navi gation val ues."*® The use of "ninimumflow' in the
earlier statute and the use of "base flow' in the latter statute have created a
probl emof statutory construction. The Washi ngton Departnent of Ecol ogy and
Department of F sh and Gane have interpreted "base" flow as the fl ow needed to
conserve fish, aesthetic, and other instreamval ues. They have interpreted

"mnimumi flow as the fl ow needed to enhance these val ues. %

In 1959, the Gregon Véter Policy Review Board, pursuant to statutory

authority and based upon recommendations fromthe Departnent of F sh and

% Rev. Code of Wash., Sec. 90.22.010 (1976 Supp.). In addition the section
provi des that upon a request fromthe Departnent of F sheries or the Gane
Commi ssion, the Departnent of Véter Resources shall "establish such nini num
flows or levels as are required to protect the resource or preserve the water
qual ity described in the request."

¥ Rev. Code of Wash., Sec. 90.22.030. (1976 Supp).

%2 Tel ephone conversation with Genn Feidler, D vision Supervisor, Wter Qality

Managenent DO vi sion, Departnent of Ecology (Dec. 1977).

Rev. Code of Wash. 90.54.020 (1976 Supp.).

Supra, note 502.

g 8
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Wldife, began to establish mnimumflows in all of the state's watercourses.®
The Board has now established mninumflows on streans in 15 of the 18 districts
created for the fornulation of policy statenents and the establishnent of mni num
fl ows. ® The mininumflow of each streamis treated as an appropriation with a
priority as of its date of adoption by the Board.*®

4. Wld and Scenic R vers

Several states recognize that undevel oped streans are rare and val uabl e
natural resources and have adopted wld and scenic rivers acts to preserve these
rivers' unique scenic, aesthetic, and recreational val ues. These acts protect
desi gnated streans or streamreaches fromappropriation and prohibit construction
of any inpoundnent or diversion works.

In 1971, Gegon passed a wld and scenic rivers act to preserve for
the public benefit selected portions of the state's free-flowng rivers.®™ The act
designates recreation, fish, and wildlife uses as the hi ghest and best uses of
water wthin certain watercourses and protects these uses fromany dam reservoir,
or diversion.® The act al so authorizes the Governor to include additional
wat er courses as the need ari ses. *°

(k| ahona adopted a scenic rivers act in 1970, which sets aside certain
streans to preserve their unique natural scenic beauty and fish, wldlife, and

recreational val ues.”™ No state agency may "authorize or concur in"

% Tel ephone conversation with M. TomKine, Legal Counsel, Qegon Véter Policy
Revi ew Board (Dec. 15, 1977).

%6 d.

7 d.

% e. Rv. Stat., Sec. 390.805 (1975).

W e. Rv. Stat., Sec. 390.815 (1975).

W e. Rv. Stat., Sec. 390.835 (1975).

M kla. Stats. Ann., Sec. 1452 (1970).
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the i npoundnent of the waters of designated rivers, except with |egislative
consent, or except for limted i npoundnents as needed by nunicipalities |ocated
inthe counties or immediate vicinity of the "scenic river area" for donestic

or nuni ci pal uses. *?

In 1972, South Dakota authorized the Board of Natural Resource
Devel opnent to recommend that certain "wld, scenic and recreational river
areas" be preserved as a part of the state's di mnishing resource of
freeflowing rivers and streans. "> North Dakota, through the Little Mssouri
Sate Scenic Rver Act, is seeking to preserve the Little Mssouri Rver inits
natural state. Subject to certain limted exceptions, no new di versions,
514

i npoundrent's, or nodifications can be nmade regardi ng that watercourse.

5. Appropriation for |Instream Uses

a. Specific Authorization of |nstream Appropriations

Several states authorize state agencies to appropriate water to protect
instreamval ues. In 1973, Col orado anended its appropriation statute to all ow
the Witer (onservation Board to appropriate "such waters of natural streans and
| akes as nay be required to preserve the natural environment to a reasonabl e
degree."*® In 1971, ldaho authorized the Governor to appropriate, in trust, the
waters of certain lakes to preserve the lakes in their present condition.* The
| daho Department of Parks was al so authorized to appropriate, intrust, certain

natural springs because of their scenic beauty and recreational val ue. >’

2 kla. Stats. Ann., Sec. 1453 (1970).

3 So. Dak. Cod. Laws, Sections 46-17A-15 and 46- 17A-21 (1977 Supp.).
¢ N Dak. Cent. Code, Sections 61-29-03 and 61-29-06 (1977 Supp.).
%5 ol o. Rev. Stat., Sec. 37-92-102(3) (1973).

6 | daho Code Ann., Sec. 67-4301-06 (1973).

7 | daho Code Ann., Sec. 67-4307-12 (1973).
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Montana | egi sl ation enacted in 1969 protects the state's trout fisheries by
provi ding that:

[ T] he unappropriated waters of [ten najor trout streans within the
state] shall be subject to appropriation by the Fish and Gane

Commssion ... in such anmounts only as nay be necessary to maintain
streamflows necessary for the preservation of fish and wildlife
habi t at . >

These Fi sh and Gane appropriations, however, protect agai nst subsequent
appropriations only until the district court whose jurisdiction includes a najor
portion of the streamdetermnes that the water is needed for a use that is "nore

beneficial" to the public.

b. The Traditional Beneficial Use and DO versi on Requirenents

Many states require, as a condition of a valid appropriation, that an
appropriator control or divert and put water to a beneficial use. The availability
of appropriation as a way to protect instreamval ues depends upon each state's
beneficial use and diversion or control requirenents.

Washi ngton, Oregon, Nevada, |daho, (ol orado, Texas, Mntana, and A aska
specifically list instreamval ues, such as fish and wildlife, recreation, and
preservation of mninumflows, as beneficial uses.*® Inthe other states, various

state statutes can be construed together to include these uses as beneficial.®

%8 Mont. Rev. Code, Sec. 89-801(2) (1977 Supp.) See also R Dewsnup, Legal
Protection of |InstreamWter Val ues, National Véter Comm ssion, 24 (1971).

.

0 Rev. (ode of Vdsh., Sec. 90.14.031 (1976 Supp.); Oe. Rev. Sats., Sec. 536.300
(1975); Nev. Rev. Sat., Sec. 533.030 (1969 Supp.); |daho Gode Ann., Sec. 67-4301
(1949); Golo. Rev. Stat., Sec. 37-92-102(3) (1973); Tex. Rev. Avil Sat. An.
Art. 7471 (1954); A aska Sats., Sec. 46.15.260(3) (1977); Rev. Code of Mnt.,
Sec. 89-867(2) (1977 Qum Supp.).

L \Witer Appropriation for Recreation, 1 Land and Véter L. Rev. 209, 211 (1966).
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Arizona, (ol orado, Washington, and |daho have judicially or statutorily
renoved the diversion requi renent. Actual diversion, or "possession’ or "control", is
apparently still required in the other western states.

The Arizona Court of Appeals held that |egislation adding wldlife and
recreation as purposes for which water nay be appropriated has elimnated the
requi rement of a physical diversion, since those uses coul d be made w thout a
di versi on. > In 1973, the ol orado Legislature anended its appropriation lawto
permt an appropriation wthout a diversion.* The amendnent included within the
definition of beneficial use the appropriation by the state "of such mni numfl ows
bet ween specific points or levels for and on natural streans and | akes as are

required to preserve the natural environnent to a reasonabl e degree."*®

Washi ngton may al so have elimnated its diversion requirement. The State
Pol lution Control Hearings Board all oned appropriation of water for scientific

research on raising fish, even though the appropriation entail ed

%2 |d. at 214-18. See 2 C Kinney, Irrigation and Wter R ghts, 1243-44 (2d ed. 1912);
1S Wel, Witer Rghts in the Wstern States. Sections 364-67 (3d ed. 1911); 1 W
Hutchins, Water Rghts Laws in the N neteen Wstern States, 366 (1971). See also
Reynolds v. Mranda, 83 NM 443, 445, 493 P.2d 409, 411 (1972); Tanner v. Provo
Reservoir Co., 99 Wah 139, 98 P.2d 695 (1940).

# Mdellan v. Jantzen, 26 Ariz. App. 223, 547 P.2d 494, 496 (1976).

% (olo. Rev. Stats., Sec. 37-92-102(3) (1973). "Mst streans in Colorado are
heavi |y over-appropriated and at first glance it seens the authorizationis a
neani ngl ess gesture. However, the primary notive is to give the Col orado
Conservation Board standing to object to changes in use which woul d have a
negative effect on instreamflows.” InstreamF ow I nfornmati on Paper: No. 2,
Cooper ati ve | nstream Fl ow Servi ce G oup (1977).

2 d.

123



no diversion. The Board held that "an appropriation of water for a beneficial use
cannot be deni ed because no diversion or inpedance is required. "

The Idaho Suprene Court construed 1971 | egislation, authorizing the
Department of Parks to appropriate certain waters to preserve their sceni ¢ beauty
and recreational val ue, as dispensing with the diversion requirenent for those
wat er s. % The hol di ng does not appear to disturb the general statutory requirenent
of diversion.*®

C ontractual Arrangenents by Sate Agencies to Acquire Vested R ghts

Mbst western states authorize their fish and gane agencies to acquire water
rights by contract.*® The Arizona statute enpovering its F sh and Gane Conmissi on
to acquire waters by purchase, |ease, exchange, gift, or condemation for the
construction and operation of facilities relating to the preservation or
propagation of wildlife® is a typical enabling statute. >

In those states which have retained the diversion requirenent, however, a
guestion remains as to whether or not waters obtai ned by contractual arrangenent

could be left in the streamto protect instreamval ues.

% |nthe Matter of Donald E Bevan v. Sate of Wishington, Dept. of Ecol ogy,
Poll ution Control Hearings Board No. 48 (1972).

2" Sate Dept. of Parks v. l|daho Dept. of Vater Admi nistration, 96 |daho 440,530
P.2d 925, 929 (1974).

8 \Ml sh, 1n-Stream Appropriation for Recreation and Scenic Beauty, 12 |daho
L. Rev. 264, 273 (1976).

2 ANiz. Rv. Sat., Sec. 17-241 (1975); Colo. Rev. Sat., Sec. 33-1-11 (1973);
| daho Code Ann., Sec. 36-104(7) (1977); Rev. (ode of Mbnt., Sec. 26-104.6 (1977
Qum Supp.); Nev. Rev. Stat., Sec. 501.181 (1968); Oe. Rev. Stat., Sec.
496. 146 (1975); So. Dak. Cod. Laws, Sec. 41-2-19 (1977); Uah Gode Ann., Sec.
23-14-14 (1953); Wo. Stat., Sec. 23-1.10 (1957).

0 Aiz. Rev. Sat., Sec. 17-231 and 17-241 (1975).

%! See note 529, supra.
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D Acting inthe Public Interest to Protect Instream Uses

In many western states, review of water rights applications involves a
determinati on of whether an appropriation is in the public interest.® Athough the
public interest has in the past been considered primarily in economc terns, sone
states now expressly require that non-economc instreamval ues be taken into
account in considering permt applications.

Wien det er mini ng whet her a proposed use would be in the public interest, the
O egon Water Resources Board "shall have due regard for conserving the water for
all purposes, including public recreation, protection of comrercial and gane
fishing and wildlife, and scenic attraction."* The Wah State Engineer is
statutorily required to consider recreational and environnental factors when
determining if a proposed appropriation would be detrinental to the public
wel fare.® The Washi ngt on Supervi sor of Vdter Resources may deny a permt if the
Departnent of Fisheries determines that the appropriation woul d di mnish the flow

of water needed to maintain fish popul ati ons. **

2 ANiz. Rv. Sat., Sec. 45-143(B) (1956); Nev. Rev. Sat., Sec. 533.370 (1973);
A aska Stats., Sec. 46.15.080 (1977); Tex. Rev. Qv. Stat. Ann. art.
5.133(3)(c); (1971 Supp.); New Mex. Stat., Sec. 75-5-6 (1968); No. Dek. Cent.
Gode, Sec. 61-04-07 (1960); Oe. Rev. Sat., Sec. 537.190 (1975); So. Dak.
God. Laws, Sec. 46-5-18 (1977); Wah Code Ann., Sec. 73-3-8 (1953); Wo.
Stat., Sec. 41-203 (1957). See also Vdter Policies for the Future, National
Wt er Conmi ssi on, 273 (1973).

® Qe. Rv. Stat., Sec. 537.170(3)(a) (1975).

3 Wah Code Ann., Sec. 73-3-8 (1953).

5 Rev. Code of Wash., Sec. 75.20.050 (1976 Supp.).
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E Satew de P anni ng Prograns

The state water plans of South Dakota, North Dakota, and Qegon nust include
eval uations of fish and wildlife, recreation, scenic rivers, and other instream
flow needs.*® In other states, the extent to which instreamval ues are a factor in
the planning process is a natter of admnistrative policy. Al states but Gegon
require only that local and state agencies consider the state water plan and its
obj ectives before taking action. Oegonis the only state that provides that any
state action which conflicts with the water policy is ineffective and

unenf or ceabl e.

Mont ana, Washi ngton, and Sout h Dakot a*® have adopted state environnent al
policy acts which require eval uation of the extent of adverse inpacts a proposed
action wll have upon the environnent, and the filing of an environnental inpact
statenent, before a state agency can initiate action. ®The eval uation al so requires

that adverse inpacts of the proposed action on instreamval ues be mtigated.

% So. Dak. Cod. Laws, Sec. 46-17A-14 (1977 QUpp.); No. Dek. Cent. ode, Sec. 61-02-
28 (1960); Oe. Rev. Sat., Sec. 536.310 (1975).

* Oe. Rev. Stat., Sec. 536.360 and 536. 370 (1975).

8 Nebraska and Womni ng have adopted environnental protection acts which do not
require the filing of environnental inpact statenents (Wo. Stat., Sees. 35-
502.2 to .56 and Nev. Rev. Stat., Secs. 81-1501 et seq. (Reissue 1976). These
acts provide for the adoption of rules and regul ations to prevent the pol | ution
of the air, water, and | and. Regul ati ons adopted pursuant to the statutory
authority will protect the instreamflow frompol | ution.

% Rev. (odes of Mont., Sec. 69-6501 et seq. (1977 QAim Supp.); Rev. ode of Veésh.,
Sec. 43.21C 010 et seq. (1976 Supp.). So. Dek. God. Laws. Ann., Sections 34A-9-1
through -13 (1977 Revision); See also W Fodgers, Environnental Law 184 (1977),
and 5 EL.R 50015 (1975), as reprinted fromthe Fifth Awnual Report of the
Gouncil on Environnental Quality -Chapt. 4 (GP.Q 1974)
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F. The Public Trust Doctrine

The public trust doctrine has expanded in several of the western states®to
provide for greater public rights of use of state waterways. |nstream val ues

connected with these public uses have thus received increased protection. >

The expansion of the public trust concept has primarily invol ved a
redefinition of "navigability" to determne waters in which public rights of use
exist. It has also involved a finding of public rights in waters which are
navi gabl e because of artifically induced fluctuations of the water level. And it

has, in two states, involved the rejection of

*0 Even though the extent of the public trust in the eastern states is
beyond the scope of this discussion, its status in four eastern states
is significant.

The Mchi gan Environnmental Protection Act of 1970 specifically recogni zes
the exi stence of a public trust inthe waters of the state. The statute gives
any person, political subdivision of the state, or legal entity the right to
bring an action to protect the public trust in the air, water, and other
natural resources. The act al so defines the extent of the public trust in these
resources by protecting themfrom"pollution, inpairnent, or destruction."
Mch. Conp. Laws, Sec. 691-1201 (1970).

Mai ne, New Hanpshire, and Massachusetts have perpetuated the protection of
the public's right to "fish and fow" upon any great pond that originated in
t he Massachusetts Bay Col ony Ordinance of 1641-1647. L. Leighty, Public Rghts
in Navigable State Wters -Sone Statutory Approaches, 6 Land and Vdter L. Rev.
459, 471 (1971). Mai ne and New Hanpshire have continued to protect all great
ponds with a surface area greater than ten acres NH Rev. Sat. Ann., Sec.
271.20 (1966); Conant v. Jordan, 107 Me. 227, 77 Al. 938 (1910). Massachusetts
has |imted the extent of the trust by subsequently redefining great ponds as
those with a water surface area in excess of 20 acres Mass. An. Laws, Ch. 131,
Sections 1 and 36 (1965). Public uses of the great ponds have been extended
beyond fishing and fowing to enconpass nost types of recreation. Gatto v.
Pal angi , 154 Me. 308, 147 A 2d 455 (1958); Sater v. Qunn, 170 Miss. 509, 49
N E 1017 (1898); Witcher v. State, 87 NH 405, 181 Al. 549 (1935).

*L'R Dewsnup and D. Jensen, ldentification, Description, and Eval uation of
Strategies for Reserving Flows for Fish and Wldlife, 3-101 (1977)
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"navigabi lity" altogether as a determnant of public rights of use of state waters.
Al states received title to the beds of streans navigable at the tine of
their adnission to the Union under the federal definition.® Rublic rights of use
were uniformy recognized in those waters. Several states, including O egon,
kIl ahona, Véshi ngton, 1daho, North Dekota, South Dakota, and Texas, have broadened
the definition of navigability to include streans overlying privately owned beds. *
Thus, ldaho has statutorily defined waters to be navigable if they are capabl e of
floating cut tinmber of greater than six inches in dianeter.* South Dakota has

defined waters to be navigable if they can be used for pleasure boating.>®

See text acconpanying nn. 54 and 55, supra.

Luscher v. Reynolds, 153 Ge. 625, 56 P.2d 1158, 1162 (1936); Gury v. HII,

460 P.2d 933, 936 (1969); HIllebrand v. Knapp, 65 S. D 414, 274 NW 821

(1937); Strand et al. v. State, et al., 132 P.2d 1011, 1020 (1943); Cark -

Mahoning Co. v. State, 76 ND 469, 34 NW2d 488, 491 (1949); Tayl or F shing

dub v. Hanmett, 88 S W2d 127 (1935); DOversion Lake Qub v. Heath, 126 Tex.

129, 865.102d 441, 445 (1935).

* | daho Code, Sec. 1601(a) (1977). See also S. Idaho Fish and Gane Assn. v.
Pi cabo Livestock, Inc., 96 Id. 360, 528 P.2d 1295, 1297 (1974). Another |daho
statute declares that all such navigable waters are "open to public use as a
public highway for travel and passage, up or downstream for business or
pl easure and to exercise the incidents of navigation -- boating, sw nm ng,
fishing, hunting and all recreational purposes."” |daho Code, Sec. 36-1601(b)
(1977). See n.540, infra discussing eastern states' statutory definition of
the public trust.

* Hllebrand v. Knapp, 65 S.D. 414, 274 N'W 821 (1937).

£ 8
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Washi ngt on expanded its recognition of public rights of use in navigabl e
waters overlying privately owed beds. Public rights are now recogni zed to incl ude
waters that inundate private |and because of artificially caused fluctuations of

the water |evel of a stream>®

New Mexi co and Wom ng have rejected the idea of navigability altogether to
determne public rights of use. They have found that all unappropriated water in
the state is subject to public rights of use. The New Mexi co Suprene Gourt relied
on the constitutional provision dedicating all unappropriated water of the state to
the public. This dedication inposed a trust on such waters, regardl ess of their
navigability, for the public uses of fishing and recreation.* The Woning Suprene
Qourt simlarly held that the constitutional provision that all waters of the state
belong to the public creates a public right of use in all unappropriated waters,

regardl ess of their navigability.>®

* Wlbur v. Gllagher, 77 Wash.2d 307, 462 P.2d 232, 238 (1969).
* State v. Red Rver Valley (o., 51 NM 207, 182 P.2d 421, 427 (1947),
* Day v. Arnstrong, 362 P.2d 137, 147 (1961).
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M. |ssues

A How successful have instreamprotecti on and enhancenent neasures
been in California?

1. How shoul d "protection” and "enhancenent” be neasured?

2. Are adequate data avail abl e on i nstreamuses, instream needs,
streanfl ow, and ot her stream environnent characteristics?

3. Are adequate data avail able on the anount of unappropriated
water renaining for streanfl ow protection and enhancenent? (n
avail abl e state filing water?

B. Should determnations of instreamflow needs be statutorily required?

1. Should instreamfl ow needs be determned and addressed on a case-
by-case basis or should a systematic approach be used?

2. Should a systenatic approach be by stream segnent ? Wt er shed?
St at ewi de?

3. Should periodic reviewand anal ysis of instreamprotection and
enhancenent provi sions and applications be required?

4. Shoul d special criteria be set for dry and critically dry years?

5. Wio shoul d determne instreamfl ow needs?
a. Should one or several state agencies be responsi bl e? Wi ch ones?

b. Wiat provisions shoul d be nade for public participation?

C  Should standards other than for streanil ow be statutorily required?

1. Should it be required that water be transported instreamwhen
ever feasible? If so, how should feasibility be eval uat ed?

2. Shoul d groundwat er extraction be regul ated where punpi ng inter
feres with streanfl ow?

Do Should instreamprotecti on and enhancenent be incorporated into
the water rights systemnore fully than at present?

1. Should streanfl ow and ot her stream need determ nati ons be
establ i shed nore precisely as standards for the State Véter
Resources Gontrol Board' s eval uati on of whether water is avail abl e
for appropriation? As standards for permt and |icense terns and
condi tions?

130



2. Shoul d state agencies be given express authority to reserve
water fromappropriation in order for it torenain in the stream
for instreamuses?

3. Should state agenci es be given express authority to appropriate water
wi thout diversion or control? Only for designated instream uses?

4. Should private parties be given express authority to appropriate water
wi thout diversion or control? Only for designated instream uses?

5. Shoul d instream needs be recogni zed and protected in statutory
adj udi cations? Who shoul d represent instreaminterests?

Shoul d special prograns be devel oped to protect and enhance i nstream uses
in streans now | argely devoted to servicing established water rights?

Wio shoul d pay for instream protection? Enhancenent? For storage space

inreservoirs required to neet instreamneeds? For costs incurred as a
result of nodifying project operations for instreamconsiderations?
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